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 ﾠ	 ﾠ
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 ﾠ
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 ﾠ
	 ﾠ
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 ﾠR.	 ﾠSunstein*	 ﾠ
	 ﾠ
Abstract	 ﾠ
	 ﾠ
How	 ﾠcan	 ﾠwe	 ﾠmeasure	 ﾠwhether	 ﾠnational	 ﾠinstitutions	 ﾠin	 ﾠgeneral,	 ﾠand	 ﾠregulatory	 ﾠ
institutions	 ﾠin	 ﾠparticular,	 ﾠare	 ﾠdysfunctional?	 ﾠA	 ﾠcentral	 ﾠquestion	 ﾠis	 ﾠwhether	 ﾠthey	 ﾠ
are	 ﾠhelping	 ﾠa	 ﾠnation’s	 ﾠcitizens	 ﾠto	 ﾠlive	 ﾠgood	 ﾠlives.	 ﾠA	 ﾠfull	 ﾠanswer	 ﾠto	 ﾠthat	 ﾠquestion	 ﾠ
would	 ﾠrequire	 ﾠa	 ﾠgreat	 ﾠdeal	 ﾠof	 ﾠphilosophical	 ﾠwork,	 ﾠbut	 ﾠit	 ﾠshould	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠ
achieve	 ﾠan	 ﾠincompletely	 ﾠtheorized	 ﾠagreement	 ﾠon	 ﾠa	 ﾠkind	 ﾠof	 ﾠnonsectarian	 ﾠ
welfarism,	 ﾠemphasizing	 ﾠthe	 ﾠimportance	 ﾠof	 ﾠfive	 ﾠvariables:	 ﾠsubjective	 ﾠwell-ﾭ‐being,	 ﾠ
longevity,	 ﾠhealth,	 ﾠeducational	 ﾠattainment,	 ﾠand	 ﾠper	 ﾠcapita	 ﾠincome.	 ﾠ	 ﾠIn	 ﾠprinciple,	 ﾠ
it	 ﾠwould	 ﾠbe	 ﾠvaluable	 ﾠto	 ﾠidentify	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠnew	 ﾠinitiatives	 ﾠ(including	 ﾠ
regulations)	 ﾠon	 ﾠall	 ﾠof	 ﾠthese	 ﾠvariables.	 ﾠIn	 ﾠpractice,	 ﾠit	 ﾠis	 ﾠnot	 ﾠfeasible	 ﾠto	 ﾠdo	 ﾠso;	 ﾠ
assessments	 ﾠof	 ﾠsubjective	 ﾠwell-ﾭ‐being	 ﾠpresent	 ﾠparticular	 ﾠchallenges.	 ﾠIn	 ﾠtheir	 ﾠ
ideal	 ﾠform,	 ﾠRegulatory	 ﾠImpact	 ﾠStatements	 ﾠshould	 ﾠbe	 ﾠseen	 ﾠas	 ﾠNonsectarian	 ﾠ
Welfare	 ﾠStatements,	 ﾠseeking	 ﾠto	 ﾠidentify	 ﾠthe	 ﾠconsequences	 ﾠof	 ﾠregulatory	 ﾠ
initiatives	 ﾠfor	 ﾠvarious	 ﾠcomponents	 ﾠof	 ﾠwelfare.	 ﾠSo	 ﾠunderstood,	 ﾠthey	 ﾠprovide	 ﾠ
reasonable	 ﾠmeasures	 ﾠof	 ﾠregulatory	 ﾠsuccess	 ﾠor	 ﾠfailure,	 ﾠand	 ﾠhence	 ﾠa	 ﾠplausible	 ﾠtest	 ﾠ
of	 ﾠdysfunction.	 ﾠThere	 ﾠis	 ﾠa	 ﾠpressing	 ﾠneed	 ﾠfor	 ﾠimproved	 ﾠevaluations,	 ﾠincluding	 ﾠ
both	 ﾠrandomized	 ﾠcontrolled	 ﾠtrials	 ﾠand	 ﾠex	 ﾠpost	 ﾠassessments.	 ﾠ
	 ﾠ
	 ﾠ
“The	 ﾠworld	 ﾠof	 ﾠcosts	 ﾠand	 ﾠbenefits	 ﾠ(which	 ﾠincludes	 ﾠtaking	 ﾠnote	 ﾠof	 ﾠthe	 ﾠ
badness	 ﾠof	 ﾠnasty	 ﾠactions	 ﾠand	 ﾠof	 ﾠviolations	 ﾠof	 ﾠfreedom	 ﾠand	 ﾠrights)	 ﾠis	 ﾠ
quite	 ﾠa	 ﾠdifferent	 ﾠdecisional	 ﾠuniverse	 ﾠfrom	 ﾠthe	 ﾠsledgehammer	 ﾠ
reasoning	 ﾠof	 ﾠconsequence-ﾭ‐independent	 ﾠduties	 ﾠand	 ﾠobligations.”	 ﾠ
	 ﾠ
—Amartya	 ﾠSen1	 ﾠ
	 ﾠ
I.	 ﾠNonsectarian	 ﾠWelfarism	 ﾠ
	 ﾠ
In	 ﾠthe	 ﾠworld	 ﾠof	 ﾠadministrative	 ﾠlaw,	 ﾠand	 ﾠsometimes	 ﾠmore	 ﾠgenerally,	 ﾠthere	 ﾠis	 ﾠ
periodic	 ﾠtalk	 ﾠof	 ﾠsome	 ﾠkind	 ﾠof	 ﾠ“dysfunction”	 ﾠor	 ﾠ“crisis,”	 ﾠperhaps	 ﾠin	 ﾠthe	 ﾠform	 ﾠof	 ﾠa	 ﾠ
“crisis	 ﾠof	 ﾠlegitimacy.”	 ﾠTalk	 ﾠof	 ﾠdysfunction	 ﾠor	 ﾠcrisis	 ﾠcan	 ﾠhave	 ﾠvarious	 ﾠsources.	 ﾠIt	 ﾠmight	 ﾠ
stem	 ﾠfrom	 ﾠreal	 ﾠor	 ﾠapparent	 ﾠpublic	 ﾠdisaffection	 ﾠ-ﾭ‐-ﾭ‐	 ﾠperhaps	 ﾠshown	 ﾠby	 ﾠopinion	 ﾠpolls	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
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that	 ﾠreveal	 ﾠhigh	 ﾠlevels	 ﾠof	 ﾠtrust	 ﾠor	 ﾠlow	 ﾠlevels	 ﾠof	 ﾠfaith	 ﾠin	 ﾠgovernment	 ﾠperformance.	 ﾠ
Alternatively,	 ﾠtalk	 ﾠof	 ﾠdysfunction	 ﾠmight	 ﾠstem	 ﾠfrom	 ﾠa	 ﾠwidespread	 ﾠsense,	 ﾠon	 ﾠthe	 ﾠpart	 ﾠ
of	 ﾠmedia	 ﾠelites	 ﾠand	 ﾠinfluential	 ﾠpolitical	 ﾠleaders,	 ﾠthat	 ﾠthe	 ﾠsystem	 ﾠis	 ﾠin	 ﾠsome	 ﾠrespect	 ﾠ
“broken.”	 ﾠWell-ﾭ‐publicized	 ﾠtrends,	 ﾠevents,	 ﾠor	 ﾠincidents	 ﾠmight	 ﾠsuggest	 ﾠthat	 ﾠsomething	 ﾠ
is	 ﾠbadly	 ﾠwrong;	 ﾠconsider	 ﾠa	 ﾠserious	 ﾠeconomic	 ﾠdownturn,	 ﾠpersistent	 ﾠeconomic	 ﾠ
stagnation,	 ﾠhigh	 ﾠlevels	 ﾠof	 ﾠpoverty,	 ﾠor	 ﾠan	 ﾠenvironmental	 ﾠdisaster.	 ﾠA	 ﾠnation	 ﾠmight	 ﾠ
suffer	 ﾠfrom	 ﾠ“gridlock,”	 ﾠreflected	 ﾠin	 ﾠa	 ﾠsituation	 ﾠin	 ﾠwhich	 ﾠapparently	 ﾠdesirable	 ﾠreform	 ﾠ
legislation	 ﾠcannot	 ﾠpass.	 ﾠImplementation	 ﾠof	 ﾠimportant	 ﾠlegislation	 ﾠmight	 ﾠprove	 ﾠ
difficult.	 ﾠCitizens	 ﾠmight	 ﾠbe	 ﾠdiscouraged	 ﾠby	 ﾠpersistent	 ﾠpolitical	 ﾠpolarization.	 ﾠThey	 ﾠ
might	 ﾠhave	 ﾠa	 ﾠsense	 ﾠthat	 ﾠthe	 ﾠpolitical	 ﾠsystem	 ﾠis	 ﾠincapable	 ﾠto	 ﾠresponding	 ﾠto	 ﾠsome	 ﾠ
recurring	 ﾠproblem	 ﾠ(such	 ﾠas	 ﾠpoverty	 ﾠor	 ﾠclimate	 ﾠchange).	 ﾠ
	 ﾠ
With	 ﾠrespect	 ﾠto	 ﾠinstitutions	 ﾠin	 ﾠgeneral,	 ﾠmy	 ﾠprincipal	 ﾠsuggestion	 ﾠhere	 ﾠis	 ﾠ
simple:	 ﾠclaims	 ﾠof	 ﾠdyfunction	 ﾠor	 ﾠcrisis	 ﾠshould	 ﾠstand	 ﾠor	 ﾠfall	 ﾠlargely	 ﾠon	 ﾠthe	 ﾠbasis	 ﾠof	 ﾠa	 ﾠ
single	 ﾠcriterion,	 ﾠwhich	 ﾠis	 ﾠwhether	 ﾠpeople	 ﾠin	 ﾠthe	 ﾠrelevant	 ﾠsociety	 ﾠare	 ﾠable	 ﾠto	 ﾠlive	 ﾠgood	 ﾠ
lives.2	 ﾠThis	 ﾠcriterion,	 ﾠmeant	 ﾠto	 ﾠbe	 ﾠwelfarist,	 ﾠsuggests	 ﾠthat	 ﾠwhether	 ﾠregulatory	 ﾠ
institutions	 ﾠare	 ﾠdysfunctional	 ﾠdepends	 ﾠon	 ﾠwhether	 ﾠthey	 ﾠare	 ﾠpromoting,	 ﾠor	 ﾠ
undermining,	 ﾠthe	 ﾠgoal	 ﾠof	 ﾠallowing	 ﾠor	 ﾠhelping	 ﾠcitizens	 ﾠto	 ﾠbe	 ﾠable	 ﾠto	 ﾠlive	 ﾠgood	 ﾠlives.	 ﾠAn	 ﾠ
authoritarian	 ﾠgovernment	 ﾠis	 ﾠhighly	 ﾠlikely	 ﾠto	 ﾠbe	 ﾠdysfunctional	 ﾠin	 ﾠthis	 ﾠsense.	 ﾠA	 ﾠ
government	 ﾠthat	 ﾠregulates	 ﾠtoo	 ﾠmuch	 ﾠmay	 ﾠalso	 ﾠbe	 ﾠdysfunctional;	 ﾠthe	 ﾠsame	 ﾠis	 ﾠtrue	 ﾠof	 ﾠ
one	 ﾠthat	 ﾠregulates	 ﾠtoo	 ﾠlittle;	 ﾠthe	 ﾠsame	 ﾠis	 ﾠtrue	 ﾠof	 ﾠa	 ﾠgovernment	 ﾠthat	 ﾠchooses	 ﾠthe	 ﾠ
wrong	 ﾠregulatory	 ﾠtools.	 ﾠHayekians	 ﾠcan	 ﾠcertainly	 ﾠbe	 ﾠwelfarists.	 ﾠThe	 ﾠsame	 ﾠis	 ﾠtrue	 ﾠof	 ﾠ
New	 ﾠDealers	 ﾠand	 ﾠsocial	 ﾠdemocrats.	 ﾠ
	 ﾠ
It	 ﾠshould	 ﾠbe	 ﾠclear	 ﾠthat	 ﾠthe	 ﾠcriterion	 ﾠneeds	 ﾠto	 ﾠbe	 ﾠspecified,	 ﾠand	 ﾠthat	 ﾠin	 ﾠthe	 ﾠ
abstract,	 ﾠit	 ﾠis	 ﾠcompatible	 ﾠwith	 ﾠa	 ﾠdiverse	 ﾠarray	 ﾠof	 ﾠideals	 ﾠand	 ﾠcommitments.	 ﾠBut	 ﾠnotice	 ﾠ
immediately	 ﾠwhat	 ﾠit	 ﾠrules	 ﾠout.	 ﾠIf	 ﾠa	 ﾠpolitical	 ﾠsystem	 ﾠis	 ﾠbadly	 ﾠpolarized,	 ﾠor	 ﾠif	 ﾠthere	 ﾠis	 ﾠ
“gridlock,”	 ﾠnothing	 ﾠneed	 ﾠbe	 ﾠbadly	 ﾠamiss.	 ﾠCertainly	 ﾠthere	 ﾠis	 ﾠno	 ﾠcrisis	 ﾠif	 ﾠpeople	 ﾠin	 ﾠthat	 ﾠ
society	 ﾠare	 ﾠfree,	 ﾠhealthy,	 ﾠhappy	 ﾠ(in	 ﾠthe	 ﾠrelevant	 ﾠsense),	 ﾠand	 ﾠprosperous.	 ﾠThis	 ﾠis	 ﾠso	 ﾠ
even	 ﾠif	 ﾠpublic	 ﾠopinion	 ﾠpolls	 ﾠsuggest	 ﾠa	 ﾠwidespread	 ﾠabsence	 ﾠof	 ﾠconfidence	 ﾠin	 ﾠthe	 ﾠ
society’s	 ﾠpolitical	 ﾠinstitutions	 ﾠ(though	 ﾠan	 ﾠabsence	 ﾠof	 ﾠconfidence	 ﾠwould	 ﾠrequire	 ﾠ
independent	 ﾠexplanation).	 ﾠIf	 ﾠlegislatures	 ﾠare	 ﾠissuing	 ﾠfew	 ﾠlaws	 ﾠand	 ﾠif	 ﾠagencies	 ﾠare	 ﾠ
issuing	 ﾠfew	 ﾠregulations,	 ﾠthere	 ﾠneed	 ﾠbe	 ﾠno	 ﾠdysfunction,	 ﾠeven	 ﾠif	 ﾠmembers	 ﾠof	 ﾠthe	 ﾠpublic,	 ﾠ
or	 ﾠsegments	 ﾠof	 ﾠthe	 ﾠpublic,	 ﾠseek	 ﾠmany	 ﾠmore	 ﾠregulations.	 ﾠAnd	 ﾠif	 ﾠthere	 ﾠis	 ﾠa	 ﾠflurry	 ﾠof	 ﾠ
legislative	 ﾠor	 ﾠregulatory	 ﾠactivity,	 ﾠperhaps	 ﾠsuggestive	 ﾠof	 ﾠsome	 ﾠkind	 ﾠof	 ﾠchaos,	 ﾠwe	 ﾠmay	 ﾠ
not	 ﾠhave	 ﾠdysfunction	 ﾠunless	 ﾠthere	 ﾠis	 ﾠa	 ﾠproblem	 ﾠin	 ﾠterms	 ﾠof	 ﾠpeople’s	 ﾠwelfare.	 ﾠ
	 ﾠ
II.	 ﾠThe	 ﾠCentral	 ﾠIssues	 ﾠ
	 ﾠ
A	 ﾠsustained	 ﾠeffort	 ﾠto	 ﾠspecify	 ﾠthe	 ﾠwelfarist	 ﾠview	 ﾠwould	 ﾠtake	 ﾠus	 ﾠinto	 ﾠhighly	 ﾠ
contested	 ﾠphilosophical	 ﾠterritory.3	 ﾠFor	 ﾠpresent	 ﾠpurposes,	 ﾠlet	 ﾠus	 ﾠattempt	 ﾠto	 ﾠbracket	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
2	 ﾠI	 ﾠam	 ﾠbracketing	 ﾠthe	 ﾠquestion	 ﾠof	 ﾠobligations	 ﾠto	 ﾠfuture	 ﾠgenerations.	 ﾠ
3	 ﾠFor	 ﾠvaluable	 ﾠdiscussion,	 ﾠsee	 ﾠMatthew	 ﾠAdler,	 ﾠWell-ﾭ‐Being	 ﾠand	 ﾠFair	 ﾠDistribution	 ﾠ(2011);	 ﾠ
Amartya	 ﾠSen,	 ﾠDevelopment	 ﾠAs	 ﾠFreedom	 ﾠ(1990).	 ﾠthe	 ﾠhardest	 ﾠquestions	 ﾠand	 ﾠseek	 ﾠan	 ﾠincompletely	 ﾠtheorized	 ﾠagreement4	 ﾠon	 ﾠwhat	 ﾠthat	 ﾠ
view	 ﾠentails	 ﾠ–	 ﾠthat	 ﾠis,	 ﾠan	 ﾠagreement	 ﾠthat	 ﾠcan	 ﾠbe	 ﾠjoined	 ﾠby	 ﾠpeople	 ﾠwith	 ﾠdisparate	 ﾠ
philosophical	 ﾠcommitments,	 ﾠand	 ﾠby	 ﾠpeople	 ﾠwho	 ﾠare	 ﾠunsure	 ﾠwhat	 ﾠtheir	 ﾠcommitments	 ﾠ
are.	 ﾠI	 ﾠsuggest	 ﾠthat	 ﾠit	 ﾠis	 ﾠpossible	 ﾠto	 ﾠobtain	 ﾠan	 ﾠincompletely	 ﾠtheorized	 ﾠagreement	 ﾠon	 ﾠ
behalf	 ﾠof	 ﾠnonsectarian	 ﾠwelfarism	 ﾠ–	 ﾠa	 ﾠform	 ﾠof	 ﾠwelfarism	 ﾠthat	 ﾠabstracts	 ﾠfrom	 ﾠa	 ﾠwide	 ﾠ
range	 ﾠof	 ﾠtheoretical	 ﾠdebates,	 ﾠand	 ﾠthat	 ﾠcan	 ﾠbe	 ﾠaccepted	 ﾠby	 ﾠpeople	 ﾠwho	 ﾠwould	 ﾠspecify	 ﾠ
welfarism	 ﾠis	 ﾠmany	 ﾠdifferent	 ﾠways.5	 ﾠ	 ﾠ
	 ﾠ
Of	 ﾠcourse	 ﾠit	 ﾠis	 ﾠtrue	 ﾠthat	 ﾠno	 ﾠform	 ﾠof	 ﾠwelfarism	 ﾠcan	 ﾠbe	 ﾠentirely	 ﾠnonsectarian.	 ﾠ
Some	 ﾠpeople	 ﾠare	 ﾠnot	 ﾠwelfarists;	 ﾠthey	 ﾠbelieve	 ﾠthat	 ﾠrights	 ﾠare	 ﾠwhat	 ﾠcount,	 ﾠand	 ﾠthat	 ﾠ
people’s	 ﾠrights	 ﾠdo	 ﾠnot	 ﾠdepend	 ﾠon	 ﾠany	 ﾠkind	 ﾠof	 ﾠwelfarist	 ﾠcalculation.	 ﾠMoreover,	 ﾠpeople	 ﾠ
can	 ﾠspecify	 ﾠthe	 ﾠidea	 ﾠof	 ﾠwelfare	 ﾠin	 ﾠincompatible	 ﾠways.	 ﾠPerhaps	 ﾠthe	 ﾠbest	 ﾠlife	 ﾠis	 ﾠone	 ﾠthat	 ﾠ
involves	 ﾠfidelity	 ﾠto	 ﾠGod’s	 ﾠwill,	 ﾠunderstood	 ﾠin	 ﾠa	 ﾠcertain	 ﾠway.	 ﾠPerhaps	 ﾠthe	 ﾠbest	 ﾠlife	 ﾠis	 ﾠ
one	 ﾠthat	 ﾠinvolves	 ﾠa	 ﾠcertain	 ﾠkind	 ﾠof	 ﾠlabor.	 ﾠInsofar	 ﾠas	 ﾠit	 ﾠdoes	 ﾠnot	 ﾠendorse	 ﾠsuch	 ﾠviews,	 ﾠ
the	 ﾠvery	 ﾠidea	 ﾠof	 ﾠnonsectarian	 ﾠwelfarism	 ﾠis	 ﾠa	 ﾠbit	 ﾠof	 ﾠa	 ﾠcheat.	 ﾠNonetheless,	 ﾠI	 ﾠsuggest	 ﾠthat	 ﾠ
it	 ﾠis	 ﾠpossible	 ﾠto	 ﾠbracket	 ﾠat	 ﾠleast	 ﾠmany	 ﾠof	 ﾠthe	 ﾠphilosophical	 ﾠdebates,	 ﾠand	 ﾠto	 ﾠproceed	 ﾠin	 ﾠ
a	 ﾠway	 ﾠthat	 ﾠthat	 ﾠis	 ﾠacceptable	 ﾠto	 ﾠdiverse	 ﾠpeople,	 ﾠby	 ﾠfocusing	 ﾠon	 ﾠfive	 ﾠvariables:	 ﾠ
subjective	 ﾠwell-ﾭ‐being	 ﾠ(SWB);	 ﾠlongevity;	 ﾠhealth;	 ﾠeducational	 ﾠattainment;	 ﾠand	 ﾠwealth.6	 ﾠ
To	 ﾠbe	 ﾠsure,	 ﾠother	 ﾠvariables	 ﾠare	 ﾠcandidates;	 ﾠconsider,	 ﾠfor	 ﾠexample,	 ﾠa	 ﾠdecent	 ﾠ
environment,	 ﾠor	 ﾠclean	 ﾠair	 ﾠand	 ﾠwater.	 ﾠBut	 ﾠthe	 ﾠstrongest	 ﾠcandidates	 ﾠare	 ﾠclosely	 ﾠrelated	 ﾠ
to	 ﾠthe	 ﾠfive	 ﾠthat	 ﾠI	 ﾠhave	 ﾠidentified,	 ﾠand	 ﾠif	 ﾠa	 ﾠnation	 ﾠdoes	 ﾠwell	 ﾠalong	 ﾠthose	 ﾠfive	 ﾠ
dimensions,	 ﾠit	 ﾠis	 ﾠhighly	 ﾠlikely	 ﾠto	 ﾠbe	 ﾠdoing	 ﾠwell	 ﾠalong	 ﾠothers.	 ﾠ
	 ﾠ
A.	 ﾠSWB	 ﾠ
	 ﾠ
On	 ﾠthe	 ﾠview	 ﾠI	 ﾠam	 ﾠsuggesting,	 ﾠSWB	 ﾠis	 ﾠexceedingly	 ﾠimportant:	 ﾠAre	 ﾠpeople	 ﾠ
enjoying	 ﾠtheir	 ﾠlives,	 ﾠor	 ﾠare	 ﾠthey	 ﾠmiserable?	 ﾠThe	 ﾠanswer	 ﾠis	 ﾠcentral	 ﾠto	 ﾠany	 ﾠassessment	 ﾠ
of	 ﾠinstitutional	 ﾠdysfunction.	 ﾠTo	 ﾠbe	 ﾠsure,	 ﾠefforts	 ﾠto	 ﾠprovide	 ﾠthat	 ﾠanswer	 ﾠpresent	 ﾠ
serious	 ﾠempirical	 ﾠchallenges.	 ﾠA	 ﾠgrowing	 ﾠliterature	 ﾠon	 ﾠ“happiness”	 ﾠattempts	 ﾠto	 ﾠmeet	 ﾠ
those	 ﾠchallenges.7	 ﾠWe	 ﾠhave	 ﾠlearned,	 ﾠand	 ﾠare	 ﾠcontinuing	 ﾠto	 ﾠlearn,	 ﾠa	 ﾠgreat	 ﾠdeal.	 ﾠWe	 ﾠ
know,	 ﾠfor	 ﾠexample,	 ﾠthat	 ﾠthere	 ﾠis	 ﾠa	 ﾠpositive	 ﾠrelationship	 ﾠbetween	 ﾠlife	 ﾠsatisfaction	 ﾠand	 ﾠ
income,8	 ﾠand	 ﾠthat	 ﾠunemployment	 ﾠhas	 ﾠextremely	 ﾠserious	 ﾠadverse	 ﾠaffects	 ﾠon	 ﾠSWB.9	 ﾠOf	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
4	 ﾠSee	 ﾠCass	 ﾠR.	 ﾠSunstein,	 ﾠIncompletely	 ﾠTheorized	 ﾠAgreement,	 ﾠ108	 ﾠHarv	 ﾠL	 ﾠRev	 ﾠ1733	 ﾠ(1995).	 ﾠ
5	 ﾠAn	 ﾠinstructive	 ﾠdiscussion	 ﾠof	 ﾠwelfarism	 ﾠcan	 ﾠbe	 ﾠfound	 ﾠin	 ﾠMatthew	 ﾠAdler,	 ﾠWell-ﾭ‐Being	 ﾠand	 ﾠFair	 ﾠ
Distribution	 ﾠ(2011).	 ﾠNote	 ﾠthat	 ﾠI	 ﾠam	 ﾠfocusing	 ﾠhere	 ﾠon	 ﾠoutcomes,	 ﾠnot	 ﾠon	 ﾠprocesses,	 ﾠand	 ﾠhence	 ﾠ
not	 ﾠon	 ﾠwhether	 ﾠand	 ﾠto	 ﾠwhat	 ﾠextent	 ﾠpeople	 ﾠare	 ﾠself-ﾭ‐governing.	 ﾠThe	 ﾠdemocratic	 ﾠideal	 ﾠof	 ﾠ
course	 ﾠdeserves	 ﾠindependent	 ﾠattention	 ﾠ(as	 ﾠdoes	 ﾠthe	 ﾠidea	 ﾠof	 ﾠfreedom).	 ﾠIf	 ﾠpeople	 ﾠare	 ﾠdoing	 ﾠ
well	 ﾠin	 ﾠrelevant	 ﾠrespects,	 ﾠbut	 ﾠnot	 ﾠin	 ﾠcharge	 ﾠof	 ﾠtheir	 ﾠown	 ﾠpolitical	 ﾠfates	 ﾠor	 ﾠtheir	 ﾠown	 ﾠlives,	 ﾠ
something	 ﾠis	 ﾠbadly	 ﾠamiss.	 ﾠNote	 ﾠin	 ﾠaddition	 ﾠthat	 ﾠdemocratic	 ﾠsafeguards	 ﾠand	 ﾠwell-ﾭ‐being	 ﾠare	 ﾠ
causally	 ﾠrelated.	 ﾠSee	 ﾠAmartya	 ﾠSen,	 ﾠDevelopment	 ﾠAs	 ﾠFreedom	 ﾠ(1990).	 ﾠ
6	 ﾠNote	 ﾠthat	 ﾠthe	 ﾠannual	 ﾠUN	 ﾠHuman	 ﾠDevelopment	 ﾠReport	 ﾠfocuses	 ﾠon	 ﾠthree	 ﾠof	 ﾠthese	 ﾠfactors:	 ﾠper	 ﾠ
capita	 ﾠincome,	 ﾠlongevity,	 ﾠand	 ﾠeducational	 ﾠattainment.	 ﾠ
7	 ﾠSee	 ﾠAlan	 ﾠKrueger	 ﾠet	 ﾠal.,	 ﾠMeasuring	 ﾠthe	 ﾠSubjective	 ﾠWell-ﾭ‐Being	 ﾠof	 ﾠNations	 ﾠ(2009).	 ﾠ
8	 ﾠBetsey	 ﾠStephenson	 ﾠand	 ﾠJustin	 ﾠWolfers,	 ﾠEconomic	 ﾠGrowth	 ﾠand	 ﾠSubjective	 ﾠWell-ﾭ‐Being:	 ﾠ
Reassessing	 ﾠthe	 ﾠEasterlin	 ﾠParadox	 ﾠ(2008),	 ﾠavailable	 ﾠat	 ﾠ
http://www.nber.org/papers/w14282	 ﾠcourse	 ﾠit	 ﾠis	 ﾠtrue	 ﾠthat	 ﾠinstitutions	 ﾠcannot	 ﾠmagically	 ﾠinflate	 ﾠSWB.	 ﾠBut	 ﾠto	 ﾠthe	 ﾠextent	 ﾠthat	 ﾠ
institutions	 ﾠhelp	 ﾠto	 ﾠincrease	 ﾠSWB	 ﾠ(as,	 ﾠfor	 ﾠexample,	 ﾠby	 ﾠincreasing	 ﾠemployment),	 ﾠthey	 ﾠ
would	 ﾠappear	 ﾠto	 ﾠbe	 ﾠfunctioning	 ﾠwell.	 ﾠIf	 ﾠthey	 ﾠdepress	 ﾠSWB	 ﾠ(as,	 ﾠfor	 ﾠexample,	 ﾠby	 ﾠ
decreasing	 ﾠemployment),	 ﾠthey	 ﾠwould	 ﾠappear	 ﾠto	 ﾠbe	 ﾠfunctioning	 ﾠbadly.	 ﾠEfforts	 ﾠto	 ﾠ
reduce	 ﾠthe	 ﾠincidence	 ﾠand	 ﾠeffects	 ﾠof	 ﾠmental	 ﾠillness	 ﾠ(which	 ﾠhas	 ﾠespecially	 ﾠharmful	 ﾠ
effects	 ﾠon	 ﾠSWB)	 ﾠdeserve	 ﾠhigh	 ﾠpriority;	 ﾠso	 ﾠtoo	 ﾠwith	 ﾠefforts	 ﾠto	 ﾠreduce	 ﾠthe	 ﾠincidence	 ﾠ
and	 ﾠeffects	 ﾠof	 ﾠpain.	 ﾠ
	 ﾠ
It	 ﾠis	 ﾠreasonable	 ﾠto	 ﾠask	 ﾠhow	 ﾠSWB	 ﾠis	 ﾠmeasured.	 ﾠIn	 ﾠmost	 ﾠof	 ﾠthe	 ﾠrelevant	 ﾠ
research,	 ﾠpeople	 ﾠuse	 ﾠa	 ﾠscale	 ﾠof,	 ﾠsay,	 ﾠ0	 ﾠto	 ﾠ8	 ﾠto	 ﾠanswer	 ﾠquestions	 ﾠabout	 ﾠhow	 ﾠhappy	 ﾠ
they	 ﾠare	 ﾠor	 ﾠhow	 ﾠsatisfied	 ﾠthey	 ﾠare	 ﾠwith	 ﾠtheir	 ﾠlives.	 ﾠSkeptics	 ﾠmight	 ﾠask:	 ﾠDo	 ﾠanswers	 ﾠto	 ﾠ
such	 ﾠquestions	 ﾠtell	 ﾠus	 ﾠanything	 ﾠat	 ﾠall?	 ﾠAs	 ﾠa	 ﾠmatter	 ﾠof	 ﾠfact,	 ﾠpeople’s	 ﾠanswers	 ﾠdo	 ﾠturn	 ﾠ
out	 ﾠto	 ﾠbe	 ﾠassociated	 ﾠwith	 ﾠindependent	 ﾠtests	 ﾠof	 ﾠpeople’s	 ﾠhedonic	 ﾠstate,	 ﾠincluding	 ﾠ
frequent	 ﾠsmiling,	 ﾠsmiling	 ﾠwith	 ﾠthe	 ﾠeyes,	 ﾠquality	 ﾠof	 ﾠsleep,	 ﾠhappiness	 ﾠratings	 ﾠby	 ﾠ
friends,	 ﾠself-ﾭ‐reported	 ﾠhealth,	 ﾠfrequent	 ﾠexpressions	 ﾠof	 ﾠpositive	 ﾠemotions,	 ﾠand	 ﾠbeing	 ﾠ
sociable	 ﾠand	 ﾠoutgoing.10	 ﾠTo	 ﾠdate,	 ﾠno	 ﾠempirical	 ﾠwork	 ﾠhas	 ﾠfalsified	 ﾠor	 ﾠeven	 ﾠseriously	 ﾠ
undermined	 ﾠthe	 ﾠsuggestion	 ﾠthat	 ﾠreports	 ﾠof	 ﾠglobal	 ﾠhappiness	 ﾠreflect	 ﾠactual	 ﾠhappiness,	 ﾠ
understood	 ﾠas	 ﾠsubjective	 ﾠmental	 ﾠstates.	 ﾠ
	 ﾠ
Skeptics	 ﾠmight	 ﾠpersist	 ﾠat	 ﾠthis	 ﾠpoint,	 ﾠsuggesting	 ﾠthat	 ﾠwhat	 ﾠmatters	 ﾠis	 ﾠnot	 ﾠwhat	 ﾠ
people	 ﾠsay	 ﾠabout	 ﾠtheir	 ﾠglobal	 ﾠlife	 ﾠsatisfaction	 ﾠbut,	 ﾠinstead,	 ﾠhow	 ﾠpeople	 ﾠare	 ﾠactually	 ﾠ
feeling	 ﾠfrom	 ﾠday	 ﾠto	 ﾠday	 ﾠor	 ﾠfrom	 ﾠmoment	 ﾠto	 ﾠmoment.	 ﾠAnd	 ﾠin	 ﾠfact,	 ﾠefforts	 ﾠhave	 ﾠbeen	 ﾠ
made	 ﾠto	 ﾠassess	 ﾠpeople’s	 ﾠsubjective	 ﾠwell-ﾭ‐being	 ﾠin	 ﾠthis	 ﾠway.11	 ﾠWe	 ﾠshould	 ﾠnot	 ﾠbe	 ﾠ
surprised	 ﾠto	 ﾠfind	 ﾠthat	 ﾠin	 ﾠsome	 ﾠdomains,	 ﾠanswers	 ﾠto	 ﾠglobal	 ﾠquestions	 ﾠwill	 ﾠbe	 ﾠdifferent	 ﾠ
from	 ﾠwhat	 ﾠemerges	 ﾠfrom	 ﾠaggregations	 ﾠof	 ﾠmoments.12	 ﾠAsked	 ﾠabout	 ﾠhow	 ﾠtheir	 ﾠlife	 ﾠis	 ﾠ
going,	 ﾠdivorced	 ﾠor	 ﾠunmarried	 ﾠpeople	 ﾠmight	 ﾠgive	 ﾠrelatively	 ﾠless	 ﾠpositive	 ﾠanswers,	 ﾠ
focusing	 ﾠon	 ﾠthe	 ﾠfact	 ﾠthat	 ﾠthey	 ﾠare	 ﾠunmarried;	 ﾠbut	 ﾠperhaps	 ﾠunmarried	 ﾠpeople	 ﾠ
experience	 ﾠmore,	 ﾠand	 ﾠnot	 ﾠless,	 ﾠmoment-ﾭ‐by-ﾭ‐moment	 ﾠhappiness.	 ﾠ	 ﾠ
	 ﾠ
There	 ﾠare	 ﾠdifficult	 ﾠquestions	 ﾠabout	 ﾠthe	 ﾠproper	 ﾠmeasure.	 ﾠPerhaps	 ﾠwhat	 ﾠ
matters	 ﾠmost	 ﾠis	 ﾠmoment-ﾭ‐by-ﾭ‐moment	 ﾠhappiness,	 ﾠinsofar	 ﾠas	 ﾠthat	 ﾠmeasure	 ﾠcaptures	 ﾠ
people’s	 ﾠactual	 ﾠexperience.	 ﾠPerhaps	 ﾠlife	 ﾠsatisfaction	 ﾠreflects	 ﾠpeople’s	 ﾠoff-ﾭ‐the-ﾭ‐cuff	 ﾠ
responses	 ﾠto	 ﾠsurvey	 ﾠquestions,	 ﾠand	 ﾠdoes	 ﾠnot	 ﾠsay	 ﾠmuch	 ﾠabout	 ﾠhow	 ﾠthey	 ﾠare	 ﾠ
experiencing	 ﾠtheir	 ﾠlives.	 ﾠBut	 ﾠit	 ﾠis	 ﾠimaginable	 ﾠthat	 ﾠlife	 ﾠsatisfaction	 ﾠhelps	 ﾠto	 ﾠcapture	 ﾠ
aspects	 ﾠof	 ﾠexperience	 ﾠthat	 ﾠmoment-ﾭ‐by-ﾭ‐moment	 ﾠmeasures	 ﾠdo	 ﾠnot,	 ﾠsuch	 ﾠas	 ﾠwhether	 ﾠ
people	 ﾠbelieve	 ﾠtheir	 ﾠlives	 ﾠto	 ﾠbe	 ﾠmeaningful	 ﾠor	 ﾠwell-ﾭ‐lived.	 ﾠPeople	 ﾠmight	 ﾠenjoy	 ﾠtheir	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
9	 ﾠSee	 ﾠRichard	 ﾠE.	 ﾠLucas	 ﾠet	 ﾠal.,	 ﾠUnemployment	 ﾠAlters	 ﾠthe	 ﾠSet	 ﾠPoint	 ﾠfor	 ﾠLife	 ﾠSatisfac-ﾭ‐	 ﾠtion,	 ﾠ15	 ﾠ
Psychol.	 ﾠSci.	 ﾠ8,	 ﾠ11	 ﾠ(2004)	 ﾠ(“People	 ﾠwere	 ﾠless	 ﾠsatisfied	 ﾠin	 ﾠthe	 ﾠyears	 ﾠfollowing	 ﾠunemployment	 ﾠ
than	 ﾠthey	 ﾠwere	 ﾠbefore	 ﾠunemployment,	 ﾠand	 ﾠthis	 ﾠdecline	 ﾠoccurred	 ﾠeven	 ﾠthough	 ﾠindividuals	 ﾠ
eventually	 ﾠregained	 ﾠemployment.”).	 ﾠ
10Daniel Kahneman and Alan Krueger, “Developments in the Measurement of Subjective Well-
Being,” Journal of Economic Perspectives 20, no. 1 (Winter 2006): 3–24.  
11Daniel Kahneman et al., “A Survey Method for Characterizing Daily Life Experience: The Day 
Reconstruction Method,” Science 306, no. 5702 (December 3, 2004): 1776–80. 
12	 ﾠId.	 ﾠ	 ﾠmoments	 ﾠwithout	 ﾠbelieving,	 ﾠon	 ﾠreflection,	 ﾠthat	 ﾠthey	 ﾠhave	 ﾠthe	 ﾠlives	 ﾠthey	 ﾠwant.	 ﾠThere	 ﾠ
is	 ﾠa	 ﾠgood	 ﾠargument	 ﾠthat	 ﾠboth	 ﾠmeasures	 ﾠmatter.	 ﾠAt	 ﾠthe	 ﾠvery	 ﾠleast,	 ﾠwe	 ﾠcan	 ﾠsay	 ﾠthat	 ﾠif	 ﾠa	 ﾠ
population,	 ﾠor	 ﾠsignificant	 ﾠsubsegments,	 ﾠdo	 ﾠnot	 ﾠlike	 ﾠtheir	 ﾠlives,	 ﾠor	 ﾠare	 ﾠnot	 ﾠsatisfied	 ﾠ
with	 ﾠthem,	 ﾠsomething	 ﾠis	 ﾠbadly	 ﾠamiss.	 ﾠ	 ﾠ
	 ﾠ
B.	 ﾠLongevity	 ﾠand	 ﾠHealth	 ﾠ
	 ﾠ
From	 ﾠthe	 ﾠstandpoint	 ﾠof	 ﾠnonsectarian	 ﾠwelfarism,	 ﾠthere	 ﾠis	 ﾠa	 ﾠserious	 ﾠproblem	 ﾠif	 ﾠ
people’s	 ﾠlives	 ﾠare	 ﾠrelatively	 ﾠshort,	 ﾠeven	 ﾠif	 ﾠSWB	 ﾠis	 ﾠhigh.	 ﾠLongevity	 ﾠis	 ﾠindependently	 ﾠ
important.	 ﾠA	 ﾠsociety	 ﾠwith	 ﾠa	 ﾠlife	 ﾠexpectancy	 ﾠof	 ﾠ60	 ﾠis	 ﾠdoing	 ﾠless	 ﾠwell	 ﾠthan	 ﾠa	 ﾠsociety	 ﾠ
with	 ﾠa	 ﾠlife	 ﾠexpectancy	 ﾠof	 ﾠ80.	 ﾠIn	 ﾠexploring	 ﾠthe	 ﾠissue	 ﾠof	 ﾠinstitutional	 ﾠdysfunction,	 ﾠit	 ﾠis	 ﾠ
necessary	 ﾠto	 ﾠengage	 ﾠthis	 ﾠissue	 ﾠas	 ﾠwell.	 ﾠ	 ﾠ
	 ﾠ
Health	 ﾠis	 ﾠof	 ﾠindependent	 ﾠinterest.	 ﾠOf	 ﾠcourse	 ﾠlongevity	 ﾠand	 ﾠhealth	 ﾠare	 ﾠ
correlated,	 ﾠand	 ﾠin	 ﾠprinciple,	 ﾠthere	 ﾠshould	 ﾠbe	 ﾠa	 ﾠstrong	 ﾠcorrelation	 ﾠbetween	 ﾠsubjective	 ﾠ
well-ﾭ‐being	 ﾠand	 ﾠhealth.	 ﾠPeople	 ﾠwho	 ﾠare	 ﾠsick	 ﾠare	 ﾠunlikely	 ﾠto	 ﾠenjoy	 ﾠtheir	 ﾠlives.	 ﾠBut	 ﾠthe	 ﾠ
relevant	 ﾠvalues	 ﾠare	 ﾠindependent.	 ﾠWe	 ﾠcould	 ﾠimagine	 ﾠa	 ﾠsociety	 ﾠwith	 ﾠvery	 ﾠhigh	 ﾠlevels	 ﾠof	 ﾠ
well-ﾭ‐being	 ﾠbut	 ﾠwithout	 ﾠhigh	 ﾠ(enough)	 ﾠlevels	 ﾠof	 ﾠgood	 ﾠhealth.	 ﾠPerhaps	 ﾠthose	 ﾠwithout	 ﾠ
good	 ﾠhealth	 ﾠhave	 ﾠadapted	 ﾠto	 ﾠtheir	 ﾠsituation,	 ﾠso	 ﾠthat	 ﾠtheir	 ﾠhedonic	 ﾠstates	 ﾠare	 ﾠpretty	 ﾠ
good,13	 ﾠeven	 ﾠthough	 ﾠtheir	 ﾠhealth	 ﾠgreatly	 ﾠlimits	 ﾠwhat	 ﾠthey	 ﾠcan	 ﾠdo	 ﾠand	 ﾠbe.14	 ﾠIf	 ﾠso,	 ﾠthe	 ﾠ
society	 ﾠis	 ﾠnot	 ﾠsufficiently	 ﾠpromoting	 ﾠpeople’s	 ﾠwelfare	 ﾠin	 ﾠthe	 ﾠsense	 ﾠin	 ﾠwhich	 ﾠwe	 ﾠ
should	 ﾠunderstand	 ﾠthe	 ﾠterm.	 ﾠA	 ﾠsociety	 ﾠfacing	 ﾠwidespread	 ﾠhealth	 ﾠproblems	 ﾠis	 ﾠ
dysfunctional.15	 ﾠ
	 ﾠ
C.	 ﾠEducation	 ﾠand	 ﾠIncome	 ﾠ
	 ﾠ
Educational	 ﾠattainment	 ﾠis	 ﾠalso	 ﾠa	 ﾠcentral	 ﾠpart	 ﾠof	 ﾠwelfare,	 ﾠproperly	 ﾠunderstood.	 ﾠ
Here	 ﾠtoo	 ﾠthere	 ﾠis	 ﾠa	 ﾠcorrelation	 ﾠamong	 ﾠrelevant	 ﾠfactors.	 ﾠA	 ﾠsociety	 ﾠthat	 ﾠshows	 ﾠhigh	 ﾠ
levels	 ﾠof	 ﾠsubjective	 ﾠwell-ﾭ‐being,	 ﾠlongevity,	 ﾠand	 ﾠhealth	 ﾠis	 ﾠlikely	 ﾠto	 ﾠbe	 ﾠproviding	 ﾠgood	 ﾠ
education,	 ﾠwhich	 ﾠis	 ﾠat	 ﾠleast	 ﾠcorrelated	 ﾠwith	 ﾠlongevity	 ﾠand	 ﾠhealth.	 ﾠBut	 ﾠgood	 ﾠeducation	 ﾠ
has	 ﾠindependent	 ﾠimportance.	 ﾠThose	 ﾠwho	 ﾠare	 ﾠmore	 ﾠfully	 ﾠeducated	 ﾠare	 ﾠable	 ﾠto	 ﾠhave	 ﾠ
fuller	 ﾠand	 ﾠbetter	 ﾠlives.	 ﾠ
	 ﾠ
What	 ﾠabout	 ﾠwealth,	 ﾠas	 ﾠreflected,	 ﾠfor	 ﾠexample,	 ﾠin	 ﾠper	 ﾠcapita	 ﾠGDP?	 ﾠThe	 ﾠcentral	 ﾠ
point	 ﾠis	 ﾠthat	 ﾠwealth	 ﾠis	 ﾠan	 ﾠall-ﾭ‐purpose	 ﾠmeans;	 ﾠit	 ﾠhelps	 ﾠpeople	 ﾠto	 ﾠobtain	 ﾠa	 ﾠwide	 ﾠ
assortment	 ﾠof	 ﾠgoods.16	 ﾠGDP	 ﾠgrowth	 ﾠappears	 ﾠto	 ﾠbe	 ﾠassociated	 ﾠwith	 ﾠsubjective	 ﾠwell-ﾭ‐
being,17	 ﾠand	 ﾠto	 ﾠthat	 ﾠextent,	 ﾠsuch	 ﾠgrowth	 ﾠis	 ﾠinstrumentally	 ﾠimportant.	 ﾠSome	 ﾠearly	 ﾠ
work	 ﾠsuggested	 ﾠthat	 ﾠafter	 ﾠa	 ﾠcertain	 ﾠpoint,	 ﾠGDP	 ﾠgrowth	 ﾠdoes	 ﾠnot	 ﾠimprove	 ﾠsubjective	 ﾠ
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 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	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 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
13	 ﾠSee	 ﾠthe	 ﾠdiscussion	 ﾠof	 ﾠadaptive	 ﾠpreferences	 ﾠin	 ﾠJon	 ﾠElster,	 ﾠSour	 ﾠGrapes	 ﾠ(1983).	 ﾠ
14	 ﾠSee	 ﾠthe	 ﾠdiscussion	 ﾠof	 ﾠcapabilities	 ﾠin	 ﾠAmartya	 ﾠSen,	 ﾠDevelopment	 ﾠAs	 ﾠFreedom	 ﾠ(1990).	 ﾠ
15 See Martha Nussbaum, Creating Capabilities: The Human Development Approach (2011). 
16	 ﾠSee	 ﾠJohn	 ﾠRawls,	 ﾠA	 ﾠTheory	 ﾠof	 ﾠJustice	 ﾠ(1970).	 ﾠ
17	 ﾠSee	 ﾠStevenson	 ﾠand	 ﾠWolfers,	 ﾠsupra	 ﾠnote.	 ﾠwell-ﾭ‐being,	 ﾠbut	 ﾠthe	 ﾠmost	 ﾠrecent	 ﾠresearch	 ﾠstrongly	 ﾠsuggests	 ﾠotherwise.18	 ﾠEven	 ﾠif	 ﾠthe	 ﾠ
association	 ﾠwere	 ﾠless	 ﾠclear,	 ﾠhigher	 ﾠper	 ﾠcapita	 ﾠincome	 ﾠallows	 ﾠpeople	 ﾠto	 ﾠenjoy	 ﾠ
objectively	 ﾠbetter	 ﾠlives,	 ﾠwhether	 ﾠor	 ﾠnot	 ﾠtheir	 ﾠsubjective	 ﾠwell-ﾭ‐being	 ﾠremains	 ﾠconstant.	 ﾠ
If	 ﾠpeople	 ﾠhave	 ﾠmore	 ﾠwealth,	 ﾠthey	 ﾠare	 ﾠable	 ﾠto	 ﾠbe	 ﾠand	 ﾠto	 ﾠdo	 ﾠmore.	 ﾠFor	 ﾠthis	 ﾠreason,	 ﾠit	 ﾠ
makes	 ﾠsense	 ﾠto	 ﾠconsider	 ﾠper	 ﾠcapita	 ﾠGDP	 ﾠas	 ﾠan	 ﾠadmittedly	 ﾠimperfect	 ﾠmeasure	 ﾠof	 ﾠ
social	 ﾠwelfare.	 ﾠ
	 ﾠ
D.	 ﾠDistributional	 ﾠConsiderations	 ﾠ
	 ﾠ
There	 ﾠare	 ﾠalso	 ﾠdistributional	 ﾠquestions.	 ﾠIf	 ﾠa	 ﾠsociety	 ﾠhas	 ﾠa	 ﾠhigh	 ﾠper	 ﾠcapita	 ﾠGDP,	 ﾠ
and	 ﾠif	 ﾠits	 ﾠaverage	 ﾠcitizen	 ﾠis	 ﾠdoing	 ﾠwell	 ﾠin	 ﾠterms	 ﾠof	 ﾠSWB,	 ﾠlongevity,	 ﾠhealth,	 ﾠand	 ﾠ
educational	 ﾠattainment,	 ﾠthere	 ﾠis	 ﾠnonetheless	 ﾠa	 ﾠserious	 ﾠproblem	 ﾠif	 ﾠsome	 ﾠfragment	 ﾠof	 ﾠ
the	 ﾠsociety	 ﾠis	 ﾠdoing	 ﾠterribly	 ﾠalong	 ﾠone	 ﾠor	 ﾠanother	 ﾠof	 ﾠthese	 ﾠdimensions.19	 ﾠSevere	 ﾠ
distress	 ﾠfor	 ﾠsome	 ﾠsuch	 ﾠfragment	 ﾠshould	 ﾠgenerally	 ﾠbe	 ﾠseen	 ﾠto	 ﾠsuggest	 ﾠa	 ﾠkind	 ﾠof	 ﾠ
institutional	 ﾠdysfunction,	 ﾠone	 ﾠthat	 ﾠmay	 ﾠindicate	 ﾠthe	 ﾠneed	 ﾠfor	 ﾠsignificant	 ﾠreform.	 ﾠ
Consider	 ﾠthe	 ﾠidea	 ﾠof	 ﾠprioritarianism,	 ﾠinsisting	 ﾠthat	 ﾠpublic	 ﾠofficials	 ﾠshould	 ﾠgive	 ﾠspecial	 ﾠ
priority	 ﾠto	 ﾠthose	 ﾠwho	 ﾠare	 ﾠleast	 ﾠwell-ﾭ‐off.20	 ﾠPrioritarianism	 ﾠis	 ﾠa	 ﾠsectarian	 ﾠform	 ﾠof	 ﾠ
welfarism,	 ﾠbecause	 ﾠmany	 ﾠpeople	 ﾠdo	 ﾠnot	 ﾠaccept	 ﾠit,	 ﾠbut	 ﾠwe	 ﾠshould	 ﾠbe	 ﾠable	 ﾠto	 ﾠagree	 ﾠthat	 ﾠ
if	 ﾠa	 ﾠnumber	 ﾠof	 ﾠpeople	 ﾠare	 ﾠmiserable	 ﾠor	 ﾠpoor,	 ﾠor	 ﾠhave	 ﾠpoor	 ﾠhealth	 ﾠand	 ﾠshort	 ﾠlives,	 ﾠ
institutions	 ﾠare	 ﾠnot	 ﾠworking	 ﾠwell.	 ﾠThe	 ﾠrelationship	 ﾠbetween	 ﾠaggregate	 ﾠwelfare	 ﾠand	 ﾠ
distribution	 ﾠis	 ﾠof	 ﾠcourse	 ﾠhighly	 ﾠcontested,	 ﾠbut	 ﾠnonsectarian	 ﾠwelfarism	 ﾠrequires	 ﾠat	 ﾠ
least	 ﾠa	 ﾠdegree	 ﾠof	 ﾠattention	 ﾠto	 ﾠquestions	 ﾠof	 ﾠdistribution.	 ﾠ
	 ﾠ
II.	 ﾠRegulatory	 ﾠFunction	 ﾠand	 ﾠDysfunction	 ﾠ
	 ﾠ
What	 ﾠis	 ﾠthe	 ﾠrelationship	 ﾠbetween	 ﾠregulation	 ﾠand	 ﾠnonsectarian	 ﾠwelfarism?	 ﾠ
Can	 ﾠregulatory	 ﾠinstitutions	 ﾠhelp	 ﾠto	 ﾠincrease	 ﾠsubjective	 ﾠwell-ﾭ‐being?	 ﾠIf	 ﾠthey	 ﾠare	 ﾠ
functioning	 ﾠwell,	 ﾠwill	 ﾠthey	 ﾠincrease	 ﾠlongevity	 ﾠand	 ﾠimprove	 ﾠhealth?	 ﾠShould	 ﾠwe	 ﾠask	 ﾠ
agencies	 ﾠto	 ﾠaccompany	 ﾠsignificant	 ﾠrules	 ﾠwith	 ﾠSWB	 ﾠImpact	 ﾠStatements,	 ﾠLongevity	 ﾠ
Impact	 ﾠStatements,	 ﾠand	 ﾠHealth	 ﾠImpact	 ﾠStatements?	 ﾠShould	 ﾠwe	 ﾠrequire	 ﾠsome	 ﾠkind	 ﾠof	 ﾠ
annual	 ﾠaccounting?	 ﾠShould	 ﾠagencies	 ﾠhave	 ﾠto	 ﾠexplore	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠtheir	 ﾠdecisions	 ﾠon	 ﾠ
human	 ﾠcapabilities	 ﾠand	 ﾠfunctionings21?	 ﾠ
	 ﾠ
A.  In	 ﾠPrinciple	 ﾠ
	 ﾠ
It	 ﾠshould	 ﾠbe	 ﾠemphasized	 ﾠthat	 ﾠinstitutions	 ﾠin	 ﾠgeneral,	 ﾠand	 ﾠspecific	 ﾠregulatory	 ﾠ
institutions	 ﾠin	 ﾠparticular,	 ﾠare	 ﾠlikely	 ﾠto	 ﾠhave	 ﾠlimited	 ﾠcontrol	 ﾠover	 ﾠthe	 ﾠrelevant	 ﾠ
variables.	 ﾠIn	 ﾠany	 ﾠparticular	 ﾠnation,	 ﾠit	 ﾠmay	 ﾠnot	 ﾠbe	 ﾠso	 ﾠeasy	 ﾠto	 ﾠproduce	 ﾠa	 ﾠmaterial	 ﾠ
	 ﾠ	 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
18	 ﾠSee	 ﾠBetsey	 ﾠStephenson	 ﾠand	 ﾠJustin	 ﾠWolfers,	 ﾠSubjective	 ﾠWell-ﾭ‐Being	 ﾠand	 ﾠIncome:	 ﾠIs	 ﾠThere	 ﾠ
Any	 ﾠEvidence	 ﾠof	 ﾠSatiation?,	 ﾠ103	 ﾠAm	 ﾠEcon	 ﾠRev:	 ﾠPapers	 ﾠand	 ﾠProceedings	 ﾠ598	 ﾠ(2013).	 ﾠ
19	 ﾠFor	 ﾠa	 ﾠvivid	 ﾠdiscussion,	 ﾠsee	 ﾠJean	 ﾠDreze	 ﾠand	 ﾠAmartya	 ﾠSen,	 ﾠAn	 ﾠUncertain	 ﾠGlory:	 ﾠIndia	 ﾠand	 ﾠits	 ﾠ
Contradictions	 ﾠ(2013).	 ﾠ
20	 ﾠSee	 ﾠid.	 ﾠ
21	 ﾠSee	 ﾠAmartya	 ﾠSen,	 ﾠCommodities	 ﾠand	 ﾠCapabilities	 ﾠ(1985);	 ﾠMartha	 ﾠNussbaum,	 ﾠCreating	 ﾠ
Capabilities:	 ﾠThe	 ﾠHuman	 ﾠDevelopment	 ﾠApproach	 ﾠ(2011).	 ﾠincrease	 ﾠin	 ﾠSWB,	 ﾠcertainly	 ﾠnot	 ﾠin	 ﾠthe	 ﾠshort	 ﾠrun,	 ﾠand	 ﾠmost	 ﾠagencies	 ﾠwill	 ﾠnot	 ﾠbe	 ﾠin	 ﾠa	 ﾠ
position	 ﾠto	 ﾠincrease	 ﾠlongevity.	 ﾠFor	 ﾠall	 ﾠof	 ﾠthe	 ﾠrelevant	 ﾠvariables,	 ﾠagencies	 ﾠmay	 ﾠhave,	 ﾠat	 ﾠ
best,	 ﾠa	 ﾠlimited	 ﾠ“band”	 ﾠin	 ﾠwhich	 ﾠto	 ﾠdo	 ﾠtheir	 ﾠwork.	 ﾠSome	 ﾠagencies	 ﾠwill	 ﾠnot	 ﾠhave	 ﾠany	 ﾠ
kind	 ﾠof	 ﾠcontrol	 ﾠover	 ﾠany	 ﾠof	 ﾠthose	 ﾠvariables.	 ﾠ
	 ﾠ
At	 ﾠthe	 ﾠsame	 ﾠtime,	 ﾠit	 ﾠis	 ﾠtrue	 ﾠthat	 ﾠif	 ﾠagencies	 ﾠhad	 ﾠaccess	 ﾠto	 ﾠthe	 ﾠrelevant	 ﾠ
information,	 ﾠand	 ﾠif	 ﾠthey	 ﾠcould	 ﾠcostlessly	 ﾠobtain	 ﾠit,	 ﾠthey	 ﾠshould	 ﾠdisclose	 ﾠand	 ﾠconsider	 ﾠ
it	 ﾠin	 ﾠdeciding	 ﾠwhether	 ﾠand	 ﾠhow	 ﾠto	 ﾠproceed.	 ﾠIf,	 ﾠfor	 ﾠexample,	 ﾠan	 ﾠagency	 ﾠknows	 ﾠthat	 ﾠits	 ﾠ
decision	 ﾠwould	 ﾠsignificantly	 ﾠaffect	 ﾠSWB,	 ﾠit	 ﾠshould	 ﾠsay	 ﾠso.22	 ﾠAnd	 ﾠindeed,	 ﾠthere	 ﾠis	 ﾠan	 ﾠ
argument	 ﾠthat	 ﾠSWB	 ﾠanalysis	 ﾠhas	 ﾠsignificant	 ﾠadvantages	 ﾠover	 ﾠconventional	 ﾠ
approaches	 ﾠ(such	 ﾠas	 ﾠcost-ﾭ‐benefit	 ﾠanalysis),	 ﾠinsofar	 ﾠas	 ﾠit	 ﾠcaptures	 ﾠdirectly	 ﾠan	 ﾠ
important	 ﾠvariable	 ﾠthat	 ﾠsuch	 ﾠapproaches	 ﾠcan	 ﾠat	 ﾠbest	 ﾠapproach	 ﾠindirectly.23	 ﾠTo	 ﾠsay	 ﾠ
this	 ﾠis	 ﾠnot	 ﾠat	 ﾠall	 ﾠto	 ﾠsay	 ﾠthat	 ﾠSWB	 ﾠis	 ﾠall	 ﾠthat	 ﾠagencies	 ﾠshould	 ﾠconsider.	 ﾠBut	 ﾠin	 ﾠprinciple,	 ﾠ
it	 ﾠis	 ﾠan	 ﾠexceedingly	 ﾠimportant	 ﾠfactor.	 ﾠ
	 ﾠ
B.	 ﾠIn	 ﾠPractice:	 ﾠOf	 ﾠAction	 ﾠand	 ﾠInaction	 ﾠ
	 ﾠ
With	 ﾠrespect	 ﾠto	 ﾠSWB,	 ﾠthe	 ﾠadministrative	 ﾠchallenges	 ﾠare	 ﾠparticularly	 ﾠ
formidable.	 ﾠIf	 ﾠan	 ﾠagency	 ﾠis	 ﾠlimiting	 ﾠthe	 ﾠhours	 ﾠof	 ﾠservice	 ﾠfor	 ﾠtruckers,	 ﾠor	 ﾠif	 ﾠit	 ﾠis	 ﾠ
restricting	 ﾠemissions	 ﾠof	 ﾠparticulate	 ﾠmatter,	 ﾠit	 ﾠmay	 ﾠnot	 ﾠbe	 ﾠfeasible	 ﾠto	 ﾠmeasure	 ﾠthe	 ﾠ
effects	 ﾠon	 ﾠSWB.	 ﾠBut	 ﾠagencies	 ﾠshould	 ﾠnonetheless	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠmake	 ﾠprogress	 ﾠon	 ﾠ
some	 ﾠcritical	 ﾠvariables.	 ﾠIn	 ﾠsuch	 ﾠcases,	 ﾠit	 ﾠmay	 ﾠwell	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠidentify	 ﾠmortality	 ﾠ
and	 ﾠmorbidity	 ﾠeffects,	 ﾠand	 ﾠto	 ﾠdo	 ﾠso	 ﾠas	 ﾠpart	 ﾠof	 ﾠa	 ﾠformal	 ﾠRegulatory	 ﾠImpact	 ﾠAnalysis	 ﾠ
(RIA).	 ﾠIn	 ﾠthe	 ﾠUnited	 ﾠStates,	 ﾠagencies	 ﾠroutinely	 ﾠproduce	 ﾠRIAs	 ﾠfor	 ﾠeconomically	 ﾠ
significant	 ﾠrules	 ﾠ(those	 ﾠthat	 ﾠcost	 ﾠmore	 ﾠthan	 ﾠ$100	 ﾠmillion	 ﾠper	 ﾠyear24),	 ﾠand	 ﾠthose	 ﾠ
statements	 ﾠdo	 ﾠattend	 ﾠto	 ﾠmortality	 ﾠand	 ﾠmorbidity.	 ﾠ
	 ﾠ
In	 ﾠtheir	 ﾠideal	 ﾠform,	 ﾠRIAs	 ﾠare	 ﾠessentially	 ﾠNonsectarian	 ﾠWelfare	 ﾠStatements.	 ﾠ
They	 ﾠprovide	 ﾠa	 ﾠserviceable	 ﾠmeasure	 ﾠof	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠregulatory	 ﾠactions	 ﾠon	 ﾠsocial	 ﾠ
welfare.	 ﾠTo	 ﾠthe	 ﾠextent	 ﾠthat	 ﾠthey	 ﾠare	 ﾠgrounded	 ﾠin	 ﾠactual	 ﾠevidence,	 ﾠand	 ﾠessentially	 ﾠ
accurate,	 ﾠthey	 ﾠprovide	 ﾠa	 ﾠgood	 ﾠmeasure	 ﾠof	 ﾠwhether	 ﾠregulatory	 ﾠinstitutions	 ﾠare	 ﾠ
functional	 ﾠor	 ﾠnot.	 ﾠIf	 ﾠthe	 ﾠresult	 ﾠof	 ﾠregulatory	 ﾠaction	 ﾠis	 ﾠto	 ﾠsave	 ﾠsignificant	 ﾠnumbers	 ﾠof	 ﾠ
lives,	 ﾠand	 ﾠto	 ﾠprevent	 ﾠlarge	 ﾠnumbers	 ﾠof	 ﾠillnesses	 ﾠor	 ﾠaccidents,	 ﾠthere	 ﾠis	 ﾠa	 ﾠstrong	 ﾠ
argument	 ﾠfor	 ﾠgoing	 ﾠforward,	 ﾠat	 ﾠleast	 ﾠif	 ﾠthe	 ﾠaction	 ﾠdoes	 ﾠnot	 ﾠhave	 ﾠsubstantial	 ﾠadverse	 ﾠ
effects	 ﾠof	 ﾠwelfare.	 ﾠInstitutions	 ﾠthat	 ﾠfail	 ﾠto	 ﾠact,	 ﾠin	 ﾠsuch	 ﾠcircumstances,	 ﾠare	 ﾠ
dysfunctional.	 ﾠAnd	 ﾠif	 ﾠa	 ﾠregulatory	 ﾠaction	 ﾠwould	 ﾠhave	 ﾠonly	 ﾠmodest	 ﾠbeneficial	 ﾠeffects	 ﾠ
but	 ﾠcost	 ﾠa	 ﾠgreat	 ﾠdeal,	 ﾠand	 ﾠif	 ﾠthose	 ﾠcosts	 ﾠare	 ﾠreasonably	 ﾠtranslated	 ﾠinto	 ﾠadverse	 ﾠ
effects	 ﾠon	 ﾠwelfare,	 ﾠthen	 ﾠfunctional	 ﾠinstitutions	 ﾠdo	 ﾠnot	 ﾠproceed.	 ﾠ
	 ﾠ
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 ﾠ	 ﾠ	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 ﾠ	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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
22	 ﾠJohn	 ﾠBronsteen	 ﾠet	 ﾠal.,	 ﾠWell-ﾭ‐Being	 ﾠAnalysis	 ﾠvs.	 ﾠ	 ﾠCost-ﾭ‐Benefit	 ﾠAnalysis,	 ﾠ62	 ﾠDuke	 ﾠLJ	 ﾠ1603	 ﾠ
(2013).	 ﾠ
23	 ﾠSee	 ﾠNote,	 ﾠHappiness	 ﾠMetrics	 ﾠin	 ﾠFederal	 ﾠRulemaking,	 ﾠ27	 ﾠYale	 ﾠJ	 ﾠReg	 ﾠ115	 ﾠ(2010).	 ﾠ	 ﾠ
24	 ﾠThis	 ﾠis	 ﾠan	 ﾠoversimplification.	 ﾠSee	 ﾠCass	 ﾠR.	 ﾠSunstein,	 ﾠThe	 ﾠOffice	 ﾠof	 ﾠInformation	 ﾠand	 ﾠ
Regulatory	 ﾠAffairs:	 ﾠMyths	 ﾠand	 ﾠRealities,	 ﾠ126	 ﾠHarv	 ﾠL	 ﾠRev	 ﾠ1838	 ﾠ(2013)	 ﾠfor	 ﾠa	 ﾠmore	 ﾠdetailed	 ﾠ
account.	 ﾠIn	 ﾠsome	 ﾠcircles,	 ﾠof	 ﾠcourse,	 ﾠRIAs	 ﾠare	 ﾠseen	 ﾠas	 ﾠcost-ﾭ‐benefit	 ﾠanalyses,	 ﾠpure	 ﾠand	 ﾠ
simple,	 ﾠand	 ﾠcost-ﾭ‐benefit	 ﾠanalysis	 ﾠ(CBA)	 ﾠis	 ﾠhighly	 ﾠcontroversial,	 ﾠnot	 ﾠleast	 ﾠbecause	 ﾠof	 ﾠ
the	 ﾠeffort	 ﾠto	 ﾠturn	 ﾠvarious	 ﾠconsequences	 ﾠ(including	 ﾠthe	 ﾠrisk	 ﾠof	 ﾠpremature	 ﾠdeath)	 ﾠinto	 ﾠ
monetary	 ﾠequivalents.25	 ﾠIn	 ﾠproducing	 ﾠRIAs,	 ﾠof	 ﾠcourse,	 ﾠagencies	 ﾠdo	 ﾠnot	 ﾠ“value	 ﾠlife”	 ﾠor	 ﾠ
assign	 ﾠmonetary	 ﾠvalues	 ﾠto	 ﾠlives	 ﾠas	 ﾠsuch.	 ﾠInstead	 ﾠthey	 ﾠare	 ﾠconcerned	 ﾠwith	 ﾠstatistical	 ﾠ
mortality	 ﾠrisk.	 ﾠIf	 ﾠthey	 ﾠfind,	 ﾠfor	 ﾠexample,	 ﾠthat	 ﾠpeople	 ﾠare	 ﾠwilling	 ﾠto	 ﾠpay	 ﾠ$90,	 ﾠand	 ﾠno	 ﾠ
more,	 ﾠto	 ﾠeliminate	 ﾠa	 ﾠrisk	 ﾠof	 ﾠ1	 ﾠin	 ﾠ100,000,	 ﾠthey	 ﾠmight	 ﾠvalue	 ﾠa	 ﾠlife	 ﾠat	 ﾠ$9	 ﾠmillion,	 ﾠwhich	 ﾠ
really	 ﾠmeans	 ﾠthat	 ﾠstatistical	 ﾠrisks	 ﾠof	 ﾠ1	 ﾠin	 ﾠ100,000	 ﾠare	 ﾠvalued	 ﾠat	 ﾠ$90.26	 ﾠFor	 ﾠquestions	 ﾠ
of	 ﾠthis	 ﾠkind,	 ﾠpart	 ﾠof	 ﾠthe	 ﾠargument	 ﾠfor	 ﾠmonetization	 ﾠis	 ﾠthat	 ﾠin	 ﾠits	 ﾠabsence,	 ﾠit	 ﾠis	 ﾠnot	 ﾠ
simple	 ﾠto	 ﾠtrade	 ﾠoff	 ﾠrelevant	 ﾠvariables,	 ﾠand	 ﾠthe	 ﾠeffort	 ﾠto	 ﾠuse	 ﾠa	 ﾠcommon	 ﾠmetric	 ﾠcan	 ﾠ
make	 ﾠtransparent	 ﾠwhat	 ﾠwould	 ﾠotherwise	 ﾠbe	 ﾠobscure	 ﾠand	 ﾠundisclosed.	 ﾠSuppose,	 ﾠfor	 ﾠ
example,	 ﾠthat	 ﾠa	 ﾠhighway	 ﾠsafety	 ﾠrule	 ﾠwould	 ﾠprevent	 ﾠsixty	 ﾠpremature	 ﾠdeaths	 ﾠevery	 ﾠ
year,	 ﾠand	 ﾠthat	 ﾠit	 ﾠwould	 ﾠcost	 ﾠ$600	 ﾠmillion.	 ﾠIf	 ﾠthe	 ﾠagency	 ﾠknows	 ﾠthese	 ﾠfacts	 ﾠand	 ﾠ
decides	 ﾠto	 ﾠproceed,	 ﾠit	 ﾠis	 ﾠsaying	 ﾠthat	 ﾠa	 ﾠhuman	 ﾠlife	 ﾠis	 ﾠworth	 ﾠat	 ﾠleast	 ﾠ$10	 ﾠmillion.	 ﾠMight	 ﾠ
it	 ﾠnot	 ﾠbe	 ﾠbest	 ﾠif	 ﾠan	 ﾠagency	 ﾠassigns	 ﾠsome	 ﾠkind	 ﾠof	 ﾠexplicit	 ﾠmonetary	 ﾠvalue	 ﾠto	 ﾠthe	 ﾠ
benefits	 ﾠwith	 ﾠwhich	 ﾠit	 ﾠis	 ﾠconcerned,	 ﾠrather	 ﾠthan	 ﾠmaking	 ﾠtradeoffs	 ﾠimplicitly?	 ﾠ
	 ﾠ
If	 ﾠRIAs	 ﾠare	 ﾠseen	 ﾠas	 ﾠefforts	 ﾠto	 ﾠreflect	 ﾠa	 ﾠkind	 ﾠof	 ﾠnonsectarian	 ﾠwelfarism,	 ﾠit	 ﾠ
should	 ﾠbe	 ﾠclear	 ﾠthat	 ﾠthe	 ﾠ“bottom	 ﾠline”	 ﾠfigures,	 ﾠreflecting	 ﾠtotal	 ﾠcosts	 ﾠand	 ﾠbenefits,	 ﾠdo	 ﾠ
not	 ﾠcapture	 ﾠeverything	 ﾠthat	 ﾠis	 ﾠat	 ﾠstake.	 ﾠThose	 ﾠfigures	 ﾠare	 ﾠonly	 ﾠa	 ﾠproxy	 ﾠfor	 ﾠwhat	 ﾠ
matters.	 ﾠBut	 ﾠthe	 ﾠproxy	 ﾠis	 ﾠnot	 ﾠa	 ﾠbad	 ﾠone,	 ﾠand	 ﾠRIAs	 ﾠinclude	 ﾠnot	 ﾠmerely	 ﾠthe	 ﾠproxy,	 ﾠbut	 ﾠ
also	 ﾠa	 ﾠwide	 ﾠrange	 ﾠof	 ﾠqualitative	 ﾠdetails	 ﾠabout	 ﾠanticipated	 ﾠeffects	 ﾠon	 ﾠmorbidity,	 ﾠ
mortality,	 ﾠand	 ﾠother	 ﾠvariables.	 ﾠInsofar	 ﾠas	 ﾠa	 ﾠrule	 ﾠis	 ﾠdesigned	 ﾠto	 ﾠimprove	 ﾠeducational	 ﾠ
outcomes,	 ﾠthe	 ﾠaccompanying	 ﾠRIA	 ﾠwill	 ﾠdescribe	 ﾠthe	 ﾠanticipated	 ﾠimprovements	 ﾠas	 ﾠ
well.	 ﾠ	 ﾠ
	 ﾠ
	 ﾠ It	 ﾠfollows	 ﾠthat	 ﾠin	 ﾠdeciding	 ﾠwhether	 ﾠregulatory	 ﾠinstitutions	 ﾠin	 ﾠgeneral	 ﾠare	 ﾠ
functioning	 ﾠwell,	 ﾠit	 ﾠmakes	 ﾠsense	 ﾠto	 ﾠgive	 ﾠcareful	 ﾠconsideration	 ﾠto	 ﾠthe	 ﾠaggregate	 ﾠ
assessment	 ﾠthat	 ﾠis	 ﾠprovided	 ﾠby	 ﾠthe	 ﾠfull	 ﾠuniverse	 ﾠof	 ﾠrelevant	 ﾠRIAs.	 ﾠAnd	 ﾠin	 ﾠfact,	 ﾠthe	 ﾠ
United	 ﾠStates	 ﾠgovernment	 ﾠoffers	 ﾠsuch	 ﾠan	 ﾠassessment,	 ﾠcapturing	 ﾠannual	 ﾠand	 ﾠten-ﾭ‐year	 ﾠ
effects,	 ﾠat	 ﾠleast	 ﾠin	 ﾠterms	 ﾠof	 ﾠbenefits	 ﾠand	 ﾠcosts.27	 ﾠThe	 ﾠnet	 ﾠbenefits,	 ﾠin	 ﾠany	 ﾠgiven	 ﾠyear,	 ﾠ
provide	 ﾠat	 ﾠleast	 ﾠa	 ﾠplausible	 ﾠindicator	 ﾠof	 ﾠthe	 ﾠperformance	 ﾠof	 ﾠregulatory	 ﾠinstitutions.	 ﾠ	 ﾠ
	 ﾠ
Unfortunately,	 ﾠthat	 ﾠnumber	 ﾠdoes	 ﾠnot	 ﾠprovide	 ﾠinformation	 ﾠabout	 ﾠunjustified	 ﾠ
inaction	 ﾠ–	 ﾠabout	 ﾠregulations	 ﾠthat	 ﾠwould	 ﾠhave	 ﾠhad	 ﾠsignificant	 ﾠnet	 ﾠbenefits	 ﾠbut	 ﾠthat	 ﾠ
never	 ﾠsaw	 ﾠthe	 ﾠlight	 ﾠof	 ﾠday.	 ﾠ	 ﾠIt	 ﾠis	 ﾠa	 ﾠpotentially	 ﾠserious	 ﾠform	 ﾠof	 ﾠdysfunction	 ﾠnot	 ﾠto	 ﾠissue	 ﾠ
such	 ﾠregulations;	 ﾠthe	 ﾠfailure	 ﾠto	 ﾠdo	 ﾠso	 ﾠwill	 ﾠcompromise	 ﾠall	 ﾠof	 ﾠthe	 ﾠvariables	 ﾠthat	 ﾠ
constitute	 ﾠnonsectarian	 ﾠwelfarism.	 ﾠFor	 ﾠexample,	 ﾠunjustified	 ﾠinaction	 ﾠmight	 ﾠcreate	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
25	 ﾠSee	 ﾠLisa	 ﾠHeinzerling	 ﾠand	 ﾠFrank	 ﾠAckerman,	 ﾠPriceless	 ﾠ(2008).	 ﾠ
26	 ﾠSee	 ﾠW.	 ﾠKIP	 ﾠVISCUSI,	 ﾠRATIONAL	 ﾠRISK	 ﾠPOLICY	 ﾠ(1998).	 ﾠ
27	 ﾠSee,	 ﾠe.g.,	 ﾠOffice	 ﾠof	 ﾠMgmt.	 ﾠ&	 ﾠBudget,	 ﾠ2012	 ﾠReport	 ﾠto	 ﾠCongress	 ﾠon	 ﾠthe	 ﾠBenefits	 ﾠand	 ﾠCosts	 ﾠof	 ﾠ
Federal	 ﾠRegulations	 ﾠand	 ﾠUnfunded	 ﾠMandates	 ﾠon	 ﾠState,	 ﾠLocal,	 ﾠand	 ﾠTribal	 ﾠEntities	 ﾠ54,	 ﾠ
available	 ﾠat	 ﾠ
http://www.whitehouse.gov/sites/default/files/omb/inforeg/2012_cb/2012_cost_benefit_
report.pdf.	 ﾠ	 ﾠ	 ﾠsignificant	 ﾠlosses	 ﾠin	 ﾠterms	 ﾠof	 ﾠlife	 ﾠand	 ﾠhealth,	 ﾠand	 ﾠit	 ﾠmight	 ﾠalso	 ﾠcompromise	 ﾠSWB.	 ﾠThe	 ﾠ
financial	 ﾠcrisis	 ﾠthat	 ﾠbegan	 ﾠin	 ﾠ2008	 ﾠwas	 ﾠat	 ﾠleast	 ﾠplausibly	 ﾠa	 ﾠproduct	 ﾠof	 ﾠunjustified	 ﾠ
inaction	 ﾠ(including	 ﾠderegulation),	 ﾠand	 ﾠthe	 ﾠfailure	 ﾠto	 ﾠissue	 ﾠenvironmental	 ﾠregulations	 ﾠ
may	 ﾠhave	 ﾠserious	 ﾠadverse	 ﾠeffects	 ﾠon	 ﾠlongevity,	 ﾠhealth,	 ﾠand	 ﾠSWB.	 ﾠAt	 ﾠthe	 ﾠsame	 ﾠtime,	 ﾠit	 ﾠ
is	 ﾠdifficult	 ﾠto	 ﾠassess	 ﾠthe	 ﾠmagnitude	 ﾠof	 ﾠthe	 ﾠproblem	 ﾠwithout	 ﾠa	 ﾠgreat	 ﾠdeal	 ﾠof	 ﾠ
information,	 ﾠmuch	 ﾠof	 ﾠwhich	 ﾠis	 ﾠnot	 ﾠpublicly	 ﾠavailable.	 ﾠIf	 ﾠthe	 ﾠgoal	 ﾠis	 ﾠto	 ﾠhave	 ﾠa	 ﾠsense	 ﾠof	 ﾠ
regulatory	 ﾠfunction	 ﾠand	 ﾠdysfunction,	 ﾠthe	 ﾠproblem	 ﾠof	 ﾠunjustified	 ﾠinaction	 ﾠdeserves	 ﾠ
considerable	 ﾠattention.	 ﾠ
	 ﾠ
B.  Randomized	 ﾠControlled	 ﾠTrials	 ﾠ
	 ﾠ
In	 ﾠthe	 ﾠpast	 ﾠdecade,	 ﾠthere	 ﾠhas	 ﾠbeen	 ﾠgrowing	 ﾠinterest	 ﾠin	 ﾠthe	 ﾠuse	 ﾠof	 ﾠrandomized	 ﾠ
controlled	 ﾠtrials	 ﾠas	 ﾠa	 ﾠmeans	 ﾠof	 ﾠlearning	 ﾠabout	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠpolicy	 ﾠinitiatives,	 ﾠ
including	 ﾠregulation.28	 ﾠIn	 ﾠmedicine,	 ﾠof	 ﾠcourse,	 ﾠpolicymakers	 ﾠtend	 ﾠto	 ﾠrely	 ﾠon	 ﾠsuch	 ﾠ
trials	 ﾠto	 ﾠsee	 ﾠif	 ﾠa	 ﾠdrug	 ﾠis	 ﾠsafe	 ﾠand	 ﾠeffective.	 ﾠThe	 ﾠrisk	 ﾠwith	 ﾠbefore-ﾭ‐and-ﾭ‐after	 ﾠ
assessments	 ﾠis	 ﾠthat	 ﾠthey	 ﾠmay	 ﾠnot	 ﾠcontrol	 ﾠfor	 ﾠconfounding	 ﾠvariables.	 ﾠPeople	 ﾠmight	 ﾠbe	 ﾠ
doing	 ﾠbetter	 ﾠbecause	 ﾠof	 ﾠsome	 ﾠchange	 ﾠin	 ﾠthe	 ﾠenvironment	 ﾠthat	 ﾠis	 ﾠnot	 ﾠadequately	 ﾠ
understood	 ﾠby	 ﾠthose	 ﾠwho	 ﾠare	 ﾠmaking	 ﾠthe	 ﾠassessment.	 ﾠIn	 ﾠthe	 ﾠmedical	 ﾠdomain,	 ﾠ
randomized	 ﾠcontrolled	 ﾠexperiments	 ﾠprovide	 ﾠa	 ﾠclear	 ﾠsense	 ﾠof	 ﾠthe	 ﾠactual	 ﾠeffects	 ﾠof	 ﾠthe	 ﾠ
intervention.	 ﾠEsther	 ﾠDuflo,	 ﾠalong	 ﾠwith	 ﾠseveral	 ﾠothers,	 ﾠhas	 ﾠpioneered	 ﾠthe	 ﾠuse	 ﾠof	 ﾠ
randomized	 ﾠcontrolled	 ﾠtrials	 ﾠfor	 ﾠpurposes	 ﾠof	 ﾠpolicy	 ﾠevaluation.29	 ﾠ
	 ﾠ
In	 ﾠthe	 ﾠregulatory	 ﾠarea,	 ﾠthe	 ﾠuse	 ﾠof	 ﾠsuch	 ﾠtrials	 ﾠremains	 ﾠin	 ﾠa	 ﾠpreliminary	 ﾠstate.	 ﾠ
Analysis	 ﾠof	 ﾠcosts	 ﾠand	 ﾠbenefits	 ﾠis	 ﾠnot	 ﾠusually	 ﾠinformed	 ﾠby	 ﾠthem.	 ﾠBut	 ﾠthere	 ﾠhave	 ﾠbeen	 ﾠ
significant	 ﾠand	 ﾠgrowing	 ﾠefforts	 ﾠin	 ﾠtheir	 ﾠdirection.	 ﾠConsider,	 ﾠfor	 ﾠexample,	 ﾠthe	 ﾠ
Behavioural	 ﾠInsights	 ﾠUnit,	 ﾠengaging	 ﾠin	 ﾠa	 ﾠseries	 ﾠof	 ﾠrandomized	 ﾠtrials	 ﾠin	 ﾠthe	 ﾠUnited	 ﾠ
Kingdom,	 ﾠand	 ﾠcorresponding	 ﾠefforts	 ﾠin	 ﾠthe	 ﾠUnited	 ﾠStates,	 ﾠwhose	 ﾠagencies	 ﾠhave	 ﾠmade	 ﾠ
commitments	 ﾠto	 ﾠthe	 ﾠuse	 ﾠof	 ﾠsuch	 ﾠtrials,	 ﾠand	 ﾠwhich	 ﾠhas	 ﾠseen	 ﾠhigh-ﾭ‐level	 ﾠfocus	 ﾠon	 ﾠwork	 ﾠ
in	 ﾠthis	 ﾠvein.30	 ﾠIt	 ﾠis	 ﾠeasy	 ﾠto	 ﾠimagine	 ﾠa	 ﾠwide	 ﾠrange	 ﾠof	 ﾠserious	 ﾠevaluations,	 ﾠwhich	 ﾠwould	 ﾠ
help	 ﾠregulators	 ﾠto	 ﾠobtain	 ﾠa	 ﾠclearer	 ﾠsense	 ﾠof	 ﾠthe	 ﾠlikely	 ﾠeffects	 ﾠon	 ﾠwelfare.31	 ﾠFor	 ﾠ
example:	 ﾠ
	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ
28	 ﾠSee	 ﾠgenerally	 ﾠABHIJIT	 ﾠBANERJEE	 ﾠ&	 ﾠESTHER	 ﾠDUFLO,	 ﾠPOOR	 ﾠECONOMICS	 ﾠ(2011).	 ﾠ
29 See id. 
30 For catalogues, see Rhys Jones et al., Changing Behaviours: The Rise of the Psychological 
State (2013); Cass R. Sunstein, Simpler: The Future of Government (2013). The important work 
of the Behavioural Insights Team can be found at 
https://www.gov.uk/government/organisations/behavioural-insights-team. On the United States, 
see the catalogue of commitments in Sunstein, supra; the important Memorandum to the Heads of 
Departmenrs, Next Steps in the Evidence and Evaluation Agency (July 26, 2013), 
http://www.whitehouse.gov/sites/default/files/omb/memoranda/2013/m-13-17.pdf; and the 
announcement  of the U.S. research team working on these issues, Research to Results: 
Strengthening Federal Capacity for Behavioral Insights (2013), available at 
http://mail.sjdm.org/pipermail/jdm-society/2013-July/005838.html 
31	 ﾠMichael	 ﾠGreenstone,	 ﾠToward	 ﾠa	 ﾠCulture	 ﾠof	 ﾠPersistent	 ﾠRegulatory	 ﾠExperimentation	 ﾠand	 ﾠ
Evaluation,	 ﾠin	 ﾠNEW	 ﾠPERSPECTIVES	 ﾠON	 ﾠREGULATION	 ﾠ113,	 ﾠ113	 ﾠ(David	 ﾠMoss	 ﾠ&	 ﾠJohn	 ﾠCisterno	 ﾠeds.,	 ﾠ
2009);	 ﾠMichael	 ﾠAbramowitz	 ﾠet	 ﾠal.,	 ﾠRandomizing	 ﾠLaw,	 ﾠ159	 ﾠU	 ﾠPa	 ﾠL	 ﾠRev	 ﾠ929	 ﾠ(2011).	 ﾠ	 ﾠ
-ﾭ‐-ﾭ‐	 ﾠWould	 ﾠregulators	 ﾠsave	 ﾠlives	 ﾠif	 ﾠthey	 ﾠbanned	 ﾠthe	 ﾠuse	 ﾠof	 ﾠcell	 ﾠphones	 ﾠwhile	 ﾠ
driving?	 ﾠLaboratory	 ﾠexperiments,	 ﾠshowing	 ﾠthat	 ﾠpeople’s	 ﾠreaction	 ﾠtimes	 ﾠslow	 ﾠdown	 ﾠ
when	 ﾠthey	 ﾠare	 ﾠdistracted,	 ﾠstrongly	 ﾠsuggest	 ﾠthat	 ﾠthe	 ﾠanswer	 ﾠis	 ﾠyes,	 ﾠand	 ﾠindeed	 ﾠthat	 ﾠ
driving	 ﾠwhile	 ﾠtalking	 ﾠon	 ﾠa	 ﾠphone	 ﾠis	 ﾠa	 ﾠbit	 ﾠlike	 ﾠdriving	 ﾠwhile	 ﾠdrunk,	 ﾠproducing	 ﾠa	 ﾠ
fourfold	 ﾠincrease	 ﾠin	 ﾠrelative	 ﾠcrash	 ﾠrisk.32	 ﾠBut	 ﾠperhaps	 ﾠthose	 ﾠexperiments	 ﾠare	 ﾠan	 ﾠ
unreliable	 ﾠguide	 ﾠto	 ﾠthe	 ﾠreal	 ﾠworld.	 ﾠIt	 ﾠwould	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠtest	 ﾠwhether	 ﾠa	 ﾠban	 ﾠon	 ﾠcell	 ﾠ
phone	 ﾠuse	 ﾠwould	 ﾠhave	 ﾠmajor	 ﾠeffects	 ﾠon	 ﾠsafety	 ﾠby	 ﾠcomparing	 ﾠsimilarly	 ﾠsituated	 ﾠ
localities,	 ﾠone	 ﾠwith	 ﾠsuch	 ﾠa	 ﾠban	 ﾠand	 ﾠone	 ﾠwithout.	 ﾠOr	 ﾠresearchers	 ﾠmight	 ﾠtest	 ﾠwhether	 ﾠ
accidents	 ﾠincrease	 ﾠin	 ﾠperiods	 ﾠin	 ﾠwhich	 ﾠcell	 ﾠphone	 ﾠuse	 ﾠgoes	 ﾠup	 ﾠ-ﾭ‐-ﾭ‐	 ﾠfor	 ﾠexample,	 ﾠwhen	 ﾠ
rates	 ﾠdecrease	 ﾠafter	 ﾠ9	 ﾠp.m.33	 ﾠ	 ﾠ
	 ﾠ
-ﾭ‐-ﾭ‐	 ﾠWhat	 ﾠare	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠdifferent	 ﾠmethods	 ﾠof	 ﾠincreasing	 ﾠrear	 ﾠvisibility	 ﾠin	 ﾠ
cars?	 ﾠIf	 ﾠcameras	 ﾠare	 ﾠplaced	 ﾠin	 ﾠthe	 ﾠdashboard,	 ﾠdo	 ﾠaccidents	 ﾠdrop?	 ﾠHow	 ﾠmuch,	 ﾠand	 ﾠ
compared	 ﾠto	 ﾠwhat?	 ﾠDo	 ﾠimproved	 ﾠmirrors	 ﾠhave	 ﾠan	 ﾠeffect?	 ﾠWhat	 ﾠabout	 ﾠsonar	 ﾠdevices,	 ﾠ
making	 ﾠbeeping	 ﾠnoises?	 ﾠDo	 ﾠthey	 ﾠwork	 ﾠas	 ﾠwell	 ﾠas	 ﾠcameras?	 ﾠRandomized	 ﾠcontrolled	 ﾠ
trials	 ﾠcould	 ﾠprovide	 ﾠcritical	 ﾠinformation.	 ﾠ
	 ﾠ
-ﾭ‐-ﾭ‐	 ﾠDisclosure	 ﾠrequirements	 ﾠare	 ﾠan	 ﾠimportant	 ﾠand	 ﾠpervasive	 ﾠregulatory	 ﾠtool,	 ﾠ
but	 ﾠa	 ﾠgreat	 ﾠdeal	 ﾠremains	 ﾠto	 ﾠbe	 ﾠlearned	 ﾠabout	 ﾠtheir	 ﾠactual	 ﾠeffects;	 ﾠin	 ﾠfact	 ﾠthere	 ﾠis	 ﾠa	 ﾠ
real	 ﾠneed	 ﾠto	 ﾠdo	 ﾠso.34	 ﾠFor	 ﾠexample,	 ﾠresearchers	 ﾠmight	 ﾠtest	 ﾠwhether	 ﾠdifferent	 ﾠfuel	 ﾠ
economy	 ﾠlabels	 ﾠhave	 ﾠdifferent	 ﾠeffects	 ﾠon	 ﾠsimilarly	 ﾠsituated	 ﾠconsumers.	 ﾠDoes	 ﾠone	 ﾠ
label	 ﾠproduce	 ﾠdifferent	 ﾠchoices?	 ﾠHow	 ﾠdifferent?	 ﾠIf	 ﾠlabels	 ﾠdraw	 ﾠattention	 ﾠto	 ﾠannual	 ﾠ
fuel	 ﾠcosts,	 ﾠare	 ﾠpeople	 ﾠaffected?	 ﾠDo	 ﾠpeople	 ﾠcare	 ﾠabout	 ﾠenvironmental	 ﾠfactors?	 ﾠHow	 ﾠ
much?	 ﾠThe	 ﾠsame	 ﾠkinds	 ﾠof	 ﾠquestions	 ﾠmight	 ﾠbe	 ﾠasked	 ﾠabout	 ﾠdisclosure	 ﾠrequirements	 ﾠ
for	 ﾠcredit	 ﾠcards,	 ﾠmortgages,	 ﾠcell	 ﾠphones,	 ﾠand	 ﾠschool	 ﾠloans.	 ﾠ
	 ﾠ
If	 ﾠa	 ﾠrandomized	 ﾠtrial	 ﾠis	 ﾠnot	 ﾠfeasible,	 ﾠit	 ﾠmight	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠdesign	 ﾠ
experiments	 ﾠthat	 ﾠreplicate	 ﾠactual	 ﾠbehavior	 ﾠby	 ﾠasking	 ﾠpeople	 ﾠconcrete	 ﾠquestions	 ﾠ
about	 ﾠwhat	 ﾠthey	 ﾠwould	 ﾠdo	 ﾠif	 ﾠprovided	 ﾠwith	 ﾠcertain	 ﾠinformation	 ﾠor	 ﾠif	 ﾠgiven	 ﾠa	 ﾠrange	 ﾠof	 ﾠ
options.35	 ﾠBut	 ﾠsuch	 ﾠexperiments	 ﾠare	 ﾠsecond-ﾭ‐best.	 ﾠTo	 ﾠthe	 ﾠextent	 ﾠthat	 ﾠthe	 ﾠgoal	 ﾠis	 ﾠto	 ﾠ
seek	 ﾠto	 ﾠobtain	 ﾠa	 ﾠclear	 ﾠsense	 ﾠof	 ﾠthe	 ﾠwelfare	 ﾠeffects	 ﾠof	 ﾠregulations,	 ﾠand	 ﾠthe	 ﾠexistence	 ﾠof	 ﾠ
dysfunction,	 ﾠrandomized	 ﾠcontrolled	 ﾠtrials	 ﾠdeserve	 ﾠpride	 ﾠof	 ﾠplace.	 ﾠ
	 ﾠ
C.	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32	 ﾠSee	 ﾠCHARLOTTE	 ﾠL.	 ﾠBRACE	 ﾠET	 ﾠAL.,	 ﾠANALYSIS	 ﾠOF	 ﾠTHE	 ﾠLITERATURE:	 ﾠTHE	 ﾠUSE	 ﾠOF	 ﾠMOBILE	 ﾠPHONES	 ﾠ
WHILE	 ﾠDRIVING	 ﾠ(2007),	 ﾠavailable	 ﾠat	 ﾠ
http://www.nsc.org/news_resources/Resources/Documents/Analysis%20of%20the%20Li
terature,%20The%20Use%20of%20Mobile%20Phones%20While%20Driving.pdf.	 ﾠ	 ﾠ
33	 ﾠSee	 ﾠSaurabh	 ﾠBhargava	 ﾠ&	 ﾠVikram	 ﾠPathania,	 ﾠDriving	 ﾠunder	 ﾠthe	 ﾠ(Cellular)	 ﾠInfluence:	 ﾠThe	 ﾠLink	 ﾠ
between	 ﾠCell	 ﾠPhone	 ﾠUse	 ﾠand	 ﾠVehicle	 ﾠCrashes	 ﾠ5	 ﾠAM.	 ﾠECON.	 ﾠJ.:	 ﾠECON.	 ﾠPOLICY	 ﾠ(forthcoming	 ﾠ2013),	 ﾠ
available	 ﾠat	 ﾠwww.aeaweb.org/aea/2011conference/program/retrieve.php?pdfid=182.	 ﾠ
34	 ﾠSee	 ﾠGeorge	 ﾠLoewenstein	 ﾠet	 ﾠal.,	 ﾠDisclosure:	 ﾠPsychology	 ﾠChanges	 ﾠEverything,	 ﾠAnnual	 ﾠ
Review	 ﾠof	 ﾠEconomics	 ﾠ(forthcoming	 ﾠ2014).	 ﾠ
35	 ﾠOn	 ﾠvarious	 ﾠpossibilities,	 ﾠsee	 ﾠGreenstone,	 ﾠsupra	 ﾠnote.	 ﾠ	 ﾠ
In	 ﾠproducing	 ﾠRIAs,	 ﾠand	 ﾠin	 ﾠseeking	 ﾠto	 ﾠmeasure	 ﾠthe	 ﾠwelfare	 ﾠeffects	 ﾠof	 ﾠwhat	 ﾠthey	 ﾠ
plan	 ﾠto	 ﾠdo,	 ﾠagencies	 ﾠare	 ﾠof	 ﾠcourse	 ﾠmaking	 ﾠex	 ﾠante	 ﾠestimates.	 ﾠThey	 ﾠattempt	 ﾠto	 ﾠdo	 ﾠso	 ﾠ
on	 ﾠthe	 ﾠbasis	 ﾠof	 ﾠthe	 ﾠbest	 ﾠavailable	 ﾠevidence,	 ﾠbut	 ﾠex	 ﾠante	 ﾠestimates	 ﾠmight	 ﾠturn	 ﾠout	 ﾠto	 ﾠ
be	 ﾠinaccurate.36	 ﾠConsider	 ﾠthis	 ﾠsuggestion	 ﾠfrom	 ﾠMichael	 ﾠGreenstone,	 ﾠformer	 ﾠchief	 ﾠ
economist	 ﾠat	 ﾠthe	 ﾠCouncil	 ﾠof	 ﾠEconomic	 ﾠAdvisers:	 ﾠ“The	 ﾠsingle	 ﾠgreatest	 ﾠproblem	 ﾠwith	 ﾠ
the	 ﾠcurrent	 ﾠsystem	 ﾠis	 ﾠthat	 ﾠmost	 ﾠregulations	 ﾠare	 ﾠsubject	 ﾠto	 ﾠa	 ﾠcost-ﾭ‐benefit	 ﾠanalysis	 ﾠ
only	 ﾠin	 ﾠadvance	 ﾠof	 ﾠtheir	 ﾠimplementation.	 ﾠThis	 ﾠis	 ﾠthe	 ﾠpoint	 ﾠwhen	 ﾠthe	 ﾠleast	 ﾠis	 ﾠknown	 ﾠ
and	 ﾠany	 ﾠanalysis	 ﾠmust	 ﾠrest	 ﾠon	 ﾠmany	 ﾠunverifiable	 ﾠand	 ﾠpotentially	 ﾠcontroversial	 ﾠ
assumptions.”37	 ﾠ	 ﾠ
	 ﾠ
This	 ﾠis	 ﾠa	 ﾠplausible	 ﾠobjection,	 ﾠand	 ﾠit	 ﾠsuggests	 ﾠthe	 ﾠimmense	 ﾠimportance	 ﾠof	 ﾠ
retrospective	 ﾠanalysis,	 ﾠwhich	 ﾠcan	 ﾠhelp	 ﾠshow	 ﾠwhat	 ﾠactually	 ﾠworks	 ﾠand	 ﾠwhat	 ﾠdoes	 ﾠ
not.38	 ﾠSuch	 ﾠanalysis	 ﾠmight	 ﾠin	 ﾠturn	 ﾠpromote	 ﾠthe	 ﾠrepeal	 ﾠor	 ﾠstreamlining	 ﾠof	 ﾠineffective	 ﾠ
or	 ﾠless	 ﾠeffective	 ﾠrules	 ﾠand	 ﾠthe	 ﾠstrengthening	 ﾠor	 ﾠexpansion	 ﾠof	 ﾠthose	 ﾠthat	 ﾠturn	 ﾠout	 ﾠto	 ﾠ
do	 ﾠmore	 ﾠgood	 ﾠthan	 ﾠharm.	 ﾠGreenstone	 ﾠurges	 ﾠa	 ﾠseries	 ﾠof	 ﾠambitious	 ﾠreforms	 ﾠdesigned	 ﾠ
to	 ﾠpromote	 ﾠa	 ﾠculture	 ﾠof	 ﾠexperimentation	 ﾠand	 ﾠevaluation.39	 ﾠThese	 ﾠreforms	 ﾠinclude	 ﾠan	 ﾠ
effort	 ﾠto	 ﾠensure	 ﾠthat	 ﾠregulations	 ﾠare	 ﾠwritten	 ﾠand	 ﾠimplemented	 ﾠso	 ﾠas	 ﾠto	 ﾠfacilitate	 ﾠ
reliable	 ﾠevaluation.	 ﾠPresident	 ﾠObama	 ﾠhas	 ﾠmade	 ﾠa	 ﾠstrong	 ﾠcommitment	 ﾠto	 ﾠ
retrospective	 ﾠanalysis	 ﾠof	 ﾠrules,40	 ﾠand	 ﾠthe	 ﾠObama	 ﾠAdministration	 ﾠhas	 ﾠdone	 ﾠa	 ﾠgreat	 ﾠ
deal	 ﾠto	 ﾠmove	 ﾠin	 ﾠthis	 ﾠgeneral	 ﾠdirection.	 ﾠBut	 ﾠit	 ﾠmust	 ﾠbe	 ﾠacknowledged	 ﾠthat	 ﾠthe	 ﾠeffort	 ﾠto	 ﾠ
explore	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠrules	 ﾠon	 ﾠthe	 ﾠbooks,	 ﾠand	 ﾠto	 ﾠalter	 ﾠthem	 ﾠin	 ﾠaccordance	 ﾠwith	 ﾠwhat	 ﾠ
has	 ﾠbeen	 ﾠlearned,	 ﾠremains	 ﾠin	 ﾠa	 ﾠpreliminary	 ﾠstate.41	 ﾠFurther	 ﾠefforts	 ﾠare	 ﾠan	 ﾠ
indispensable	 ﾠmeans	 ﾠof	 ﾠreducing	 ﾠthe	 ﾠrisk	 ﾠof	 ﾠregulatory	 ﾠdysfunction.	 ﾠ
	 ﾠ
Conclusion	 ﾠ
	 ﾠ
Well-ﾭ‐functioning	 ﾠinstitutions	 ﾠincrease	 ﾠthe	 ﾠprobability	 ﾠthat	 ﾠcitizens	 ﾠare	 ﾠable	 ﾠto	 ﾠ
live	 ﾠgood	 ﾠlives.	 ﾠIn	 ﾠmany	 ﾠdomains,	 ﾠthey	 ﾠdo	 ﾠso	 ﾠby	 ﾠcreating	 ﾠcompetitive	 ﾠmarkets	 ﾠand	 ﾠ
allowing	 ﾠthem	 ﾠto	 ﾠdo	 ﾠtheir	 ﾠown.	 ﾠIn	 ﾠother	 ﾠdomains,	 ﾠthey	 ﾠdo	 ﾠso	 ﾠby	 ﾠsolving	 ﾠcollective	 ﾠ
actions	 ﾠproblems	 ﾠand	 ﾠby	 ﾠresponding	 ﾠto	 ﾠmarket	 ﾠfailures	 ﾠof	 ﾠvarious	 ﾠsorts	 ﾠ(including	 ﾠ
behavioral	 ﾠmarket	 ﾠfailures).	 ﾠThe	 ﾠanalysis	 ﾠof	 ﾠdysfunction	 ﾠshould	 ﾠfocus	 ﾠon	 ﾠthe	 ﾠ
concrete	 ﾠconsequences	 ﾠof	 ﾠregulatory	 ﾠaction	 ﾠfor	 ﾠpeople’s	 ﾠlives.	 ﾠ	 ﾠ
	 ﾠ
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 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	 ﾠ	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36	 ﾠOn	 ﾠthe	 ﾠcurrent	 ﾠrecord,	 ﾠwhich	 ﾠshows	 ﾠno	 ﾠsystemic	 ﾠbias	 ﾠbut	 ﾠa	 ﾠsignificant	 ﾠnumber	 ﾠof	 ﾠmistaken	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predictions,	 ﾠsee	 ﾠSunstein,	 ﾠsupra	 ﾠnote.	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37	 ﾠMichael	 ﾠGreenstone,	 ﾠToward	 ﾠa	 ﾠCulture	 ﾠof	 ﾠPersistent	 ﾠRegulatory	 ﾠExperimentation	 ﾠand	 ﾠ
Evaluation,	 ﾠin	 ﾠNEW	 ﾠPERSPECTIVES	 ﾠON	 ﾠREGULATION	 ﾠ113,	 ﾠ113	 ﾠ(David	 ﾠMoss	 ﾠ&	 ﾠJohn	 ﾠCisterno	 ﾠeds.,	 ﾠ
2009).	 ﾠ	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38	 ﾠSee	 ﾠRandall	 ﾠLutter,	 ﾠRegulatory	 ﾠPolicy:	 ﾠWhat	 ﾠRole	 ﾠfor	 ﾠRetrospective	 ﾠAnalysis	 ﾠand	 ﾠReview,	 ﾠ	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4	 ﾠJ.	 ﾠof	 ﾠBenefit-ﾭ‐Cost	 ﾠAnalysis	 ﾠ17	 ﾠ(2013).	 ﾠ
39	 ﾠId.	 ﾠ
40	 ﾠSee	 ﾠExec.	 ﾠOrder	 ﾠNo.	 ﾠ13,563	 ﾠ§	 ﾠ1,	 ﾠ3	 ﾠC.F.R.	 ﾠ215,	 ﾠ215–16	 ﾠ(2012),	 ﾠreprinted	 ﾠin	 ﾠ5	 ﾠU.S.C.	 ﾠ§	 ﾠ601	 ﾠ
app.	 ﾠat	 ﾠ101–02	 ﾠ(2006	 ﾠ&	 ﾠSupp.	 ﾠV	 ﾠ2011);	 ﾠSunstein,	 ﾠSimpler,	 ﾠsupra	 ﾠnote.	 ﾠ
41	 ﾠSee	 ﾠid.	 ﾠThat	 ﾠfocus	 ﾠleaves	 ﾠmany	 ﾠquestions	 ﾠunresolved,	 ﾠbut	 ﾠit	 ﾠshould	 ﾠbe	 ﾠpossible	 ﾠto	 ﾠ
achieve	 ﾠan	 ﾠincompletely	 ﾠtheorized	 ﾠagreement	 ﾠon	 ﾠa	 ﾠkind	 ﾠof	 ﾠnonsectarian	 ﾠwelfarism,	 ﾠ
emphasizing	 ﾠthe	 ﾠimportance	 ﾠof	 ﾠfive	 ﾠfactors:	 ﾠsubjective	 ﾠwell-ﾭ‐being,	 ﾠlongevity,	 ﾠhealth,	 ﾠ
educational	 ﾠattainment,	 ﾠand	 ﾠper	 ﾠcapita	 ﾠincome.	 ﾠ	 ﾠIn	 ﾠprinciple,	 ﾠit	 ﾠwould	 ﾠbe	 ﾠvaluable	 ﾠto	 ﾠ
identify	 ﾠthe	 ﾠeffects	 ﾠof	 ﾠnew	 ﾠinitiatives,	 ﾠincluding	 ﾠregulations,	 ﾠon	 ﾠthese	 ﾠfactors.	 ﾠIn	 ﾠ
practice,	 ﾠit	 ﾠis	 ﾠnot	 ﾠfeasible	 ﾠto	 ﾠdo.	 ﾠIn	 ﾠtheir	 ﾠideal	 ﾠform,	 ﾠRegulatory	 ﾠImpact	 ﾠStatements	 ﾠ
should	 ﾠbe	 ﾠseen	 ﾠas	 ﾠNonsectarian	 ﾠWelfare	 ﾠStatements,	 ﾠseeking	 ﾠto	 ﾠspecify	 ﾠthe	 ﾠ
consequences	 ﾠof	 ﾠregulatory	 ﾠinitiatives	 ﾠfor	 ﾠvarious	 ﾠcomponents	 ﾠof	 ﾠwelfare.	 ﾠSo	 ﾠ
understood,	 ﾠthey	 ﾠprovide	 ﾠreasonable	 ﾠmeasure	 ﾠof	 ﾠregulatory	 ﾠsuccess	 ﾠor	 ﾠfailure,	 ﾠand	 ﾠ
hence	 ﾠa	 ﾠplausible	 ﾠtest	 ﾠof	 ﾠdysfunction.	 ﾠBut	 ﾠex	 ﾠante	 ﾠestimates	 ﾠmay	 ﾠwell	 ﾠbe	 ﾠunreliable,	 ﾠ
especially	 ﾠto	 ﾠthe	 ﾠextent	 ﾠthat	 ﾠthey	 ﾠare	 ﾠbased	 ﾠon	 ﾠguesswork	 ﾠand	 ﾠextrapolation.	 ﾠThere	 ﾠ
is	 ﾠa	 ﾠpressing	 ﾠneed	 ﾠfor	 ﾠimproved	 ﾠevaluations,	 ﾠincluding	 ﾠrandomized	 ﾠcontrolled	 ﾠtrials	 ﾠ
and	 ﾠex	 ﾠpost	 ﾠassessments.	 ﾠ
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